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Hillsborough,
No. 5433.

Alfonse Salito v. Anne Salito.

7,Argued December 1965.

28,Decided February 1966.

Hamblett, & Hamblett and W.Kerrigan Robert Mr.Pillsbury (­
for thePillsbury orally), plaintiff.

& Aaron A.Harkaway Barry (Mr. forHarkaway orally),
the defendant.

Kenison, C. The for aplaintiff’s divorce from hispetitionJ.
wife the ofupon abandonment and refusal to cohabitgrounds

1957,458:7 IX Laws(RSA was dismissed(supp); after67:1)
in 1965. Thehearing thisJanuary dismissalplaintiff appealed

Salito, 53,v.to this court. Salito 107 N. H. decided this day.
5,On March 1965 the defendant afiled formotion attorney’s

fees that “she is andstating unable affordto to forpoor pay
further serviceslegal which are to defend herrequired properly

”infurther the New ItHampshire Court. fromSupreme appears
the reserved case transferred C. that the defendant’sby Leahy, J.
“motion was in the discretion of the Court fullgranted after

23,onhearing” 1965 to the extent thethat wasplaintiffJune
“ordered to as$125.00 fees Anneto counsel forpay attorney
Salito Theforthwith.” to this order was re-plaintiff’s exception
served and transferred.

In this state there is no express statutory provision allowing
fees theto wife inattorney’s divorce v. Wal-Wallacelitigation.

lace, 217;75 N. H. Annot. 56 A.L.R. 2d The13. statute which
authorizes the court to make allowances fortemporary support
has a 458:16;been limited construction. RSA v.given Guay
Association, 216,N. H. 222. Unlike87 the rule in many juris-
dictions the wife cannot demand a of talentshifting galaxy legal
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thefrom an dateat Nevertheless earlyher husband’s expense.
wife an at­the to theof the court to order husband payright

her husband hasfee defend a divorce byto proceedingtorney’s
272;N. v.v. 10 H. Morrisbeen Quincy,preserved. Quincy

123, note, vii;H.Palmer, 128; N.39 N. H. 49 RayReporter’s
aAdden, 82, forN. H. 84. “Where the husbandv. 50 applies

circumstances,divorce, small sums have beencertainunder
her to her defense.”to be to the wifeto enable makeordered paid

478, also, v.Holt, See Wal­42 N. H. 482. Wallacev.Morrison
217, Comment,lace, 218; Counsel Fees in Matrimonial75 N. H.

Actions, L.38 Rev. 761Neb. (1959­ ).
amakeThe circumstances of the persuasivepresent litigation

the The wife hasfor Trial Court’s order. pre-case sustaining
level.in at the trialmerits the divorcevailed on the proceedings

decision, itto thisWhile the husband has appealevery right
The husbandthe wife to additional expense.necessarily subjects

Court,thefee of allowedthat the by$125contends attorney’s
servicesin terms of the required“while not unreasonable legal

an of discretionis. unreasonable and abusedefend theto appeal,
income, toandterms of the libelant’s ability pay.”in obligations

of the motion tothe onIn the absence of any transcript hearing
fee, that the Court’sthe an we cannotwife attorney’s saygrant

full hear-the received at thehad no in evidencesupportruling
of needThe order a findingCourt’s implieding. necessarily

the and the of theon the of wife to on partpart ability pay
fee in ofhusband. The awarded defense appellateattorney’s
amount,was modest in with practiceconsistent priorproceedings

Nelson, Annulmentvalid. 3 Divorce andand presumptively
andss. 29.05 29.06.ed.)(2d

overruled.exceptionPlaintiffs

All concurred.


