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Blandin, The have theparties facts:agreed upon followingJ.
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incurred fromsues to recover costsThe hospitalizationplaintiff
13,20, 1963 Miss G.1962 March MaryDecember through by

Connors, rendered in the amount ofand treatmentfor care
Weiss-Lawrence,initial Inc. for$2,969.60. The application by

defendant insurance onmade to the companyinsurance was
made23, A was on1962. applicationsupplementalFebruary

1, that the endorsed1962, the sole reason whoMarch for person
insurance was notbehalf of thethe first on companyapplication

and a newin Newlicensed to Hampshire, applicationpractice
had to be filed.

the to theA was issued insurance companygroup policy by
- Inc.,Lawrence, which became effectiveMarchWeisspolicyholder

31,1, in full force October 1963. The1962 and was through
two clauses. Misscontained separate incontestabilitypolicygroup

thereafter,Connors, and wasthe was written listedwhen policy
the anda andas employee by policyholder, premiumsparticipant

The was made and main-herwere for participation. listingpaid
deceased anWeiss The was nottained the company. employeeby

at within the terms of theof this timeanycompany policy.
thewere made the defendant underFour payments by policy

firstbenefit, The was dated De-$539.70.her checkfor totaling
13, 5,the was Marchand final one dated 1963.cember 1962

defendant, fact that the deceased was neveron theThe relying
Weiss, to her furtherdenied and refusedan of liabilityemployee

11, 1964,dated theon her claim. writ plaintiffBypayment June
estate commenced an action ofthe Connorsadministrator of

Decemberher costs incurred fromto recover hospitalassumpsit
1965,29,13, On the20, March 1963.1962 Januarythrough

it was indebted to thefiled a setoff that notdefendant stating
as was never thethe employed policyholder,plaintiff byplaintiff,

thethe and that defendant mistakewas not covered byby policy,
thatearlier sum of before thehad the discovering$539.70paid

insurancedeceased This sum thewas not covered the policy.by
to recover the setoff.company sought by

transferred:It was wereto bethat theagreed questionsfollowing
“1. the Trial Court receive evidence as to preapplicationMay

showwith defendant’s to knowledgenegotiations tendingagents
the defendant that the was not an employee.by plaintiff

G. Con-“2. effectedas toWhether was ever Marycoverage
innors view her theof policyholder:non-employment by

lack ofis barred from showing“3. the defendantWhether
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itsof earlierwaiver or because paymentscoverage, by estoppel,
theto plaintiff.

whetherand“4. either clause appliesWhether incontestability
ofeithera within periodever contestthe defendant has effected

”contestability.
This case familiar but nonetheless troublesome questionsposes

Itfield law. difficult to even ain the of insurance is explore
in a mazearea of this without lost ofbecomingsmall subject

and subtle The battle betweendecisions distinctions.conflicting
to the anddetermined breach stockade of in-claimants coverage

surers, bar is thedetermined to the one featuregates,equally
both constant andwhich remains comprehensible.

bethe facts are not as as de-Although completeagreed might
sired, willit from the briefs and various exhibits whichappears

were made abe hereinafter referred to and which by agreement
case, that seeksof the transferred the to proveplaintiff bypart

defendant,a of theevidence that authorizedduly agentparol
anaware that Miss Connors was not of theemployeethough

- her she be covered.Weiss told that wouldLawrence Company,
The issued and all Weisswas premiums paid bypolicy through

is Thethe for whichofperiod hospitalization recovery sought.
the the of the and theclaims that effect of conductplaintiff agent
is the is to assertinsurance such thatcompany company estopped

the defense the made the deceased werethat representations by
false, actions,that the defendant has ratified the and thatagent’s

4;it is hable. v. N. H.McDonald Insurance 68 East-Company,
Association, 176;v. v.man 65 N. H. see Prudential Ins.Abbott

Co., 281 Y. 375.N.
Both for insurance made Weiss stateapplications group by

that full-time are for insurance.clearly employeesonly eligible
The itself issued to Weiss contains the samepolicy provision.

issuedThe certificate of insurance to the deceased set forth in
and that in order to be forunequivocalplain language eligible

must be at full at theinsurance one work on time busi-“actively
employer Groupestablishment of an included under theness

”. . . .Policy
this,In to both the andaddition theapplications pro-policy

thatvided no had waive or oftoauthority anyagent modify
their in or to bind the com-respective requirements any respect,

or or orpany by making any promises representations giving
information.receiving any



104

23, 1962, an enrollment cardOn the deceasedFebruary signed
waswhich, made outwith similar ones employees,bytogether
hadwas andWeiss. On this that shecard shekept by represented

6, 1959. AsWeiss since previouslybeen an of Julyemployee
she was never “anstated, have that employeethe parties agreed

”thewithin the terms ofat time policy.any
issued toin theThe certificate of policyparticipation group

deceased, instrument that “all benefitsstated on the face of thethe
the which alonein to Group Policy,are respectsubject every

are made.” Theunder whichcontains the paymentsagreement
thea of the terms of certificatedeceased is held to knowledge

and which waswhich it referred incorporatedand the topolicy
Co.,v. Insurance 78it unmistakable reference.into Gagneby

58,440; Head,439, v. 90 N. H. 60. Since theN. H. Malloy
-an Weissthe was not ofthat deceased employeeagreeparties

the it woulddid with the terms of appearand not policy,comply
under it.she cannot recoverthat

However, the defendant contestthe that cannotplaintiff urges
thethe because of incontest­the of one-yearvalidity group policy

nor can it assert the ofable clause within this invaliditypolicy,
insurance which the claims the deceasedthe individual plaintiff

incontestable clause set forthbecause of the two-yearpossessed
While aware of the whichthe to her. authorityin certificate given

Mut.this Hancockwould seem to position (Johnsupport Life
Dorman, Cir. we notv. 108 F. 2d 220 9 1939­ do(­ )),Ins. Co.

1it the better view. Insurancebelieve that Appleman,represents
Practice, 331,Law and s. 588.p.

Co., F. 2d 879 Cir.In v. U. S. Ins. 249 1957),Fisher (4thLife
werethat the clausesthe court held incontestability inapplicable

was neverbeen anthe never employee,because party having
the follows:In the court asinsured. opinion, spokerendering

clause, after the dieof“The incontestable passage stipulated
the thedefenses to ofvalidity policyproscribes goperiod, which

with conditions or thebecause of falsitywhether noncompliance
warranties. It was never intended toorof enlargerepresentations

an insurance tothe tothe of compel companypolicy,coverage
hazardsto cover orto risks orlives it never intended acceptinsure

” Id, Thethe terms of the 882. opin-excluded policy.byclearly
statement of Chiefthealso Judgeion quoted approvingly Cardozo

449,N. Y. 452:v. 252Met. Ins. Co. Conway,in Matter Lifeof
it hasa shall be incontestable afterthat“The policyprovision
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a of twoforthe insured periodbeen in force the lifetime ofduring
the hazardsdefinition ofa ais not mandate as to coverage,years

this, within thethatto be borne the insurer. It means onlyby
stand, unaffected anywill bylimits of the the policycoverage

becameor thereafterit invalid in itsdefense that was inception,
also, Nationalinvalid a broken.” See Washingtonconditionby

1Burch, 2d Cir. 1959­ Appleman,Ins. v. 270 F. 300 );Co. (5th
Practice, 331,Insurance and s. 588.Law p.

case, wasmatter succinctlyIn the the finallyMetropolitan
risk,theofhas been nosummarized: “Where there assumption

Id., further criticizedThethere can be no 453. opinionliability.”
which, asits dictathe case and previouslyDorman thatsuggested

werestated, the to theto plaintiff, unnecessarysupportappears
opinion.

383,Co., N. H. a100v. Insurance ofrequirementIn Perkins
ininsured be health whenthat the the in-goodwasthe policy

not, after careful review ofandstrument was issued. She was
here,authorities, while, reasons not materialheld that forwethe

be relied the com-in the could not upon bymisstatements policy
defense, made healtha nevertheless the goodas agreementpany

added theinsurance We thattoa condition coverage.precedent
at-and that neverhad the to so contract coveragerightparties

was rendered for the defendant insurance com-tached. Judgment
pany.

543,H. a insuranceIn 82 N.Duval v. group policyCompany,
issued,was and the wassimilar to the one plaintiff origi­present

However, tocovered. he had ceased be employednally validly
insurancetime of his death and the court held that “Theat the

ais effective the term of P. 545.only Byduring employment.”
ceases whenit that ifof would coveragereasoning, appearparity

ceases, there has neverit never arise wherecouldemployment
been any employment.

was neverthe deceasedIn we hold that sincerecapitulation,
ofthe cannot takeinsured under the advantagepolicy, plaintiff

clauses.the incontestability
the defendant’sare that since agentOther urged (1)arguments

isnot an theknew the deceased was company charge-employee,
ratified the actionswith this and has byable agent’sknowledge

2 the certificatethe that) by issuing participationissuing policy; (
losses,Connors, theandMiss adjustingto receiving premiums

and isof conditionshas waived and all breachesdefendant any
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therefore,defenses; it notfrom any mayestopped uponrelying
made to the deceased.recover claimany payments

with de-Since it is the thethat whoagreed person negotiated
effects hisofthe bindingan of the company,wasceased agent

v.rules.common-law Taylorare to be determined byconduct
455, 458;Co., BoucouvalasN. H.106Ins.Metropolitan Life

175, RSA 408:7.Co., 177.H.90 N.v. Insurance Cf.
deceased wereand theus, both the agentIn the case before

an em­she and had beenthat wasaware that the statementwell
false, under the6, and that1959 wasWeiss sinceof Julyployee

In thiswasthe improperly.the contract actingterms of agent
bound thesituation, knowledgeis not agent’sthe bycompany

o­v. State Aut­it. Co.known toactions not Kelly Contractingor
60;2d 17Co., S. W.240 Apple­Mut. Ins. Ky. App.)(­mobile

9417;Practice, 9413, Restatementand ss.man, Insurance Law
ne­Hence evidence of166. preapplications.Agency,(Second),

admissiblewould not bean againstwith such agentgotiations
thewas ofdefendant ignorantSince the justifiablythe defendant.

Weiss, isit axio­an ofwas notthe deceased employeefact that
of itsto have waived rights byit be held anythat cannotmatic

Therrien(­hospitalization paymentsthe orpolicy mailingissuing
Co., 180,v. have ratifiedCas. 97 N. H. or to182­Maryland )

misconduct. Restatement s. 91.the Agency,agent’s (Second),
Also, to take of waiver orin order thefor plaintiff advantage

faith, as isit that she act inwas plainlyestoppel, necessary good
also,in the 460. Seeindicated WhitmorepageTaylor opinion,

Co., 328;Vt. v.v. 122 Co.Mutual Ins. Kelly ContractingLife
Co., InsuranceMut. Ins. 17State Automobile supra; Appleman,

Practice, 49; Insurance,9413,and 45Law s. s. 732.p. C.J.S.,
conclusion,In we hold that the deceased was never insured by

defendant,the that isthe not with thecompany chargeable agent’s
them,andacts has not ratified that the record does not establish

waiver or and that the clauses are in-estoppel, incontestability
applicable.

Whether the has cause theof actionplaintiff any against agent
is a not before us and which wequestion properly upon express

Co.,no Y.See 6 N.opinion. v. Ins.Spiegel Metropolitan Life
2d 91.

defendant’sThe matter of the to a setoff does notright appear
and itsthe transferred sincequestions, dispositionamong may
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inarethe further facts than containedofrequire development
us,the record before the order is

Remanded.

All concurred.
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Kenison, convicted,The defendant indicted and afterwasC.J.
trial atof and a houseby jury, breaking dwelling nightentering
with in RSAintent to commit therein violation of 583:2.larceny
The defendant’s is based on theallowedappeal, by Loughlin, J.,

in-contention that the evidence does not “establish that Wills
tended to commit when he entered the house.”larceny dwelling

At of December12:45 A.M. on theapproximately morning
19, 1964, whenRichardson was awakened someoneJames


