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inarethe further facts than containedofrequire development
us,the record before the order is

Remanded.

All concurred.
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Kenison, convicted,The defendant indicted and afterwasC.J.
trial atof and a houseby jury, breaking dwelling nightentering
with in RSAintent to commit therein violation of 583:2.larceny
The defendant’s is based on theallowedappeal, by Loughlin, J.,

in-contention that the evidence does not “establish that Wills
tended to commit when he entered the house.”larceny dwelling

At of December12:45 A.M. on theapproximately morning
19, 1964, whenRichardson was awakened someoneJames
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thea froma oninto metal stairway leadingrailing“banged”
the on thethe lower level to bedroom upperroom onliving

Dover,Avenue inhouse, at 3 Riverdalelevel his situatedof
for somewas in darknessThe house exceptNew Hampshire.

street. The frontacross thein from a street lightlight coming
out,Richardson calledbut not locked.had been closeddoor

“Who’s out of bed?” but no one answered. He see shadowscould
shouted,He “There’s some­on the level. thenuppermoving

theran his bedroom towardsin the house” as he out of topbody
thehad moved downthe stairs. In the meantime someoneof

see it was.Richardson could not whobutstairway Richardson
at of the stairsa man he had never seen before the footsaw

move, his wifehim not to then callednear the door and ordered
she did. Thethe and summon the whichto turn on policelights

the stairs. The defendant tolddefendant was at the foot of
and the that he hadRichardson officer been sent there topolice

thewho was neara to aid a stranded motoristobtain tow rope
House, the road.”“offCommunity

find thetaken in the cruiser toThe defendant was police
near the Com­but no automobile was locatedstranded motorist

in thewere tracks of automobileHouse nor any anymunity
the defendant claimedthere at other thatsnow discovered or places

Athe side of the road.was an automobile stranded onthere
-­ rear seatfeet was in the oftow 30 to 353­ 8­ inch long,rope,/­

takendefendant was sober. wasthe defendant’s car. The Nothing
and with two hundreda walletfrom the Richardson dwelling

still on the “hi-fi” in the roomin it was livingdollars lying
when he retired for theleft Richardsonwhere it had been by

night.
isin the twoThe evidence summarized previous paragraphs

defendant denied that he was onthenot exceptseriously disputed
testifiedRichardson house. The defendantlevel of thethe upper

the aluminum door of the Richardsonthat he knocked on front
times, the and hit the door andthree belltwo orhouse rang

house,inside the he “holleredit andthat after he steppedopened
2 3 times.”or

andcrime of en-the elements of theAll of statutory breaking
house at with intent commita todwelling nighttering larceny

burdenthe State and notherein 583:2 must be) proved by(RSA
the offense.defendant to ofis on the any partdisproveplaced

Nevertheless,H.State v. 104 N. 408. elementTierney, ofany
the can be circumstantialoffense evidence.proved by State v.
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152; 203;106 N. H. State v. 98 N. H. StateKeegan, Skillings,
v. “If,10 N. H. 105. illuminatesConduct intent. forBancroft,

the is of andexample, with intent tocharge breaking entering
steal, ‘intent’ here or andobviously signifies ‘design’, ‘plan’,
whatever would otherwise be receivable to show wouldDesign

—receivable, thein conductalso be here particular, throwing
2 Evidenceon the of the entrance.”light Wigmore,design person’s

(3d 1,242, 38, 39,e­ d.­ 39. n.s.) pp. Wigmore, supra, p.­
Teeter, 717, 718, 719, in ascites State v. 69 Iowa follows:part

“It mere that aoften occurs in human that the factexperience
act has evidence thebeen done affords the best ofparticular

motive or intention with which it was ... So if one wasdone
to be found in the in the act into a build­ofnighttime breaking

in which or of value wasing deposited,money property great
indeed thehis act would evidence of motive orgive very strong

which it.”purpose prompted
Intent to steal is not of direct Statesusceptible proof (­frequently
Moore, 42,12 and a orv. N. H. convict acquit48) jury may

a defendant on the of the inference thatdepending strength may
drawn from the defendant’s under all the circumstancesbe conduct

Charette, 477;of the case. State v. 98 N. H. State v. Mihoy,
38; 77; Amero,H. State v. 95 N. H. State v. 10698 N. Burley,

“Some statutes and far asN. H. 134. decisions so tojudicial go
ancreate a that andpresumption unexplained enteringbreaking

Code,ais made with intent to commit crime.” Model Penal Art.
221.1, 4, 11,60 Draft(Tent.comment No. Com­p. 1960).

Ronchetti, 78;v. 333 Mass. Ex 74monwealth parte Seyfried,
The Penal aIdaho 467. Model Code considers such presumption
and This has beenundesirable. notunnecessary presumption

in this since 1869 when State v.employed jurisdiction Hodge,
510, that there is50 N. H. 526 decided no legal presumption

of stolen.of from exclusive possession property recentlyguilt
Reid,a that seeFor discussion of the of decisionsignificance

—A Search for Reason in theDoe’sNoveltySpeculative Judge
Evidence, 321,Law of 39 B. U. L. Rev. 327-329 1(1959).

Evidence ed.­ s. 152. An(3d ) unexplained breakingWigmore,
withand rise inference that it was madeto anmayentering give

theintent but there is no cast onto commit larceny presumption
220,Gobin,See v. 96 N. H. 222.defendant. State

that the circumstances sur-The defendant’s counsel contends
his and into the Richardson dwellingrounding breaking entering



110

are and states the defend-more thanexculpatory inculpatory that
wasant’s for in the house plausible, though“explanation being

even It is clear the recordunconfirmed or fromunconvincing.”
and,the unconfirmed in viewthat defendant’s wasexplanation

State,the the was likewiseof evidenceintroduced by unconvincing.
washis taxes theTo that explanationsay plausible capacity

the under the of this case. Theof fact-finder circumstances jury
thatwas not to the defendant’s heaccept explanationrequired

a for a strandedwas for tow motorist who couldropelooking
discovered, thenot be where automobile of theparticularly

left tracks snow side ofstranded motorist no in the on the the
Furthermore,defendant claimed he was. theroad where the jury

not to believe the defendant’s of awas bound explanation being
he entered a house in the dark-when dwellingSamaritangood

on the firstin and was bothness the prowlingnighttime and.
the in silence. State v.ofsecond levels dwelling comparative

267,Worthen, 111 Iowa 269.
had evidence to warrantWe that the sufficientconclude jury

was of andthe defendantthe that guilty breaking enteringfinding
commitwith toin the intentRichardsonthe dwelling nighttime

Procedure, s.Wharton, Law and2 Criminaltherein.larceny
152; State v.408, 28, 29; 106 N. H.State v. Keegan,pp.

H.N. 408.104Tierney,

overruled.exceptionsDefendant's

All concurred.
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