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are more exculpatory than inculpatory and states that the defénd-
ant’s “explanation for being in the house was plausible, though
unconfirmed or even unconvincing.” It is clear from the record
that the defendant’s explanation was unconfirmed and, in view
of the evidence introduced by the State, was likewise unconvincing.
To say that his explanation was plausible taxes the capacity
of the fact-finder under the circumstances of this case. The jury
was not required to accept the defendant’s explanation that he
was looking for a tow rope for a stranded motorist who could
not be discovered, particularly where the automobile of the
stranded motorist left no tracks in the snow on the side of the
road where the defendant claimed he was. Furthermore, the jury
was not bound to believe the defendant’s explanation of being a
good Samaritan when he entered a dwelling house in the dark-
ness in the nighttime and was prowling on both the first and
second levels of the dwelling in comparative silence. State v.
Worthen, 111 Iowa 267, 269.

We conclude that the jury had sufficient evidence to warrant
the finding that the defendant was guilty of breaking and entering
the Richardson dwelling in the nighttime with intent to commit
larceny therein. 2 Wharton, Criminal Law and Procedure,.s.
408, pp. 28, 29; State v. Keegan, 106 N.H. 152; State v.
Tierney, 104 N. H. 408.

De‘fena’ant’s exceptions overruled.

All concurred.
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Clancy & O°Neill for the plaintiff.

Harkaway & Barry for the defendant.

Bianpin, J. The parties had a wrillen contract, upon which
the defendant’s signature is admitted, and which provides:

“Agreement made this 27 day of May 1963, by and between
A. E. Dionne, Inc., ( hereinafter called the Contractor )and George
A. Masson ( hereinafter called the Purchaser ).

1. The Contracior will drill, and case a drilled well, on the
premises of the Purchaser at Mammoth Rd. Pelham, N.H.

2. The well shall be drilled at a point designated by the Pur-
chaser, who represents that he has the right to place a well at
such location, and who will indemnify and save harmless the
contractor from any claims for damages or injury to property,
lawns, trees, shrubberies.

3. The Contracior in no way or manner guarantees that the
well will produce any minimum quantity of water, and will drill,
at the Purchaser’s expense, to any required depth within the nor-
mal limits of his equipment. The Purchaser agrees to pay for all
drilling done on his property.

4. In consideration of the above the Purchascr agrees to pay
the Contractor the following sums: (a ) 6.00 per foot for drilling.
(b) 2.00 per foot for casing. (c¢) A minimum of fifty (50 ) feet
shall be drilled at the contract price. (d) The sum of
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upon signing this agreement. (e) The balance of the contract
price shall be due and payable upon completion of the work.

5. If the Purchaser shall default any payment due under the
provisions of this agreement for a period of thirty (30 ) days,
he authorizes and empowers the Contractor to go upon his prem-
ises, free of trespass, for the purpose of reclaiming and recover-
ing any materials, including casing, installed in the well-hole.

6. The Purchaser, or his representative, shall have the right
to see the well tested, at any time during the drilling operation,
provided that the time required for these tests does not exceed
twenty ( 20 ) minutes in any single working day.

The Contractor carries adequate Workmen’s Compensation
and Public Liability insurance in reputable companies. This agree-
ment is subject to approval of the Purchaser by his credit
references.

Signed in the presence of George A. Masson
Purchaser.”

None of the plaintiff’s bill, which amounted to $2,560, has
been paid.

On the record, the Court could find the following facts:

The defendant designated the place on his property, located
in Pelham, New Hampshire, where he wished the plaintiff to drill,
in accordance with his right to do so under clause 2 of the con-
tract. After the plaintiff’s men had reached a depth of some 30
feet, they struck boulders which rolled under the pressure of the
drill so that it was impossible to proceed further. They moved
the machine some 6 feet without consulting the defendant and con-
tinued operations for five or six days until they reached a depth
of approximately 410 feet. During this period the defendant was
present every day. He made no objections because the drill had
been moved, nor did he tell the drillers to stop or to leave his
property. In fact, he agreed from day to day that the drilling
should continue. He also visited the office of the plaintiff’s com-
pany on an occasion and, in discussing the progress of the work
with company officials, did not mention the alleged violation of
clause 2.

At 410 feet, no water had been found. The defendant then told
the plaintiff’s president, Albert Dionne, that they were “wasting
[their] time drilling any-deeper” and that since they had moved
the drilling machine without consulting him, he was going to use
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clause 2 in the contract to avoid payment. He added, “I am look-
ing for a way out.” Shortly before this conversation, the defend-
ant had found an ample supply of water from a hand-dug well
“out back” on his property.

During the course of the trial, the defendant sought to intro-
duce the testimony of Norman A. Granger, upon whose property
in Brookline, New Hampshire, the plaintiff had done work sub-
sequent to its undertaking on the defendant’s land. The defendant
characterized the proffered testimony in his offer of proof to the
Court as “an admission against interest on the part of A. E.
Dionne Co.” He further stated: “I want to show by the testimony
of this witness that there was a similar deal; that they struck water
on his [Granger’s] property; they continued going down further
and one of the employees of the Dionne Company said “We will
get you’ or something to that effect, ‘the same as we got Masson
in Pelham’. .. ‘and you are going to have to pay.”... He
added ‘You can* stop us from going down. We will get you the
same as we got Masson.”” To the Court’s inquiry: “Who [said
this ]’ counsel replied, “One of the employees. I asked Mr. Di-
onne if he had a fellow named Chet, and he said he did have a
fellow named Chet working for him.”

The Court could find that “Chet” did not work for the plain-
tiff on the Masson job at all. It further did not appear that Chet
was even employed by the plaintiff while operations on the defend -
ant’s property were going on or that he had any personal knowl-
edge of what occurred there or any authority to bind the plaintiff
company by his statements.

In this state of the evidence, we think we need not labor the
point that the Court’s exclusion of the proffered testimony is sus-
tainable. Semprini v. Railroad, 87 N. H. 279, 280; Hunkins v.
Company, 86 N.H. 356, 358; Restatement ( Second ), Agency,
s. 288, comment c. Cf. Sigel v. Boston & Maine R. R., 107 N. H.
8.

Aside from the fact that the issue was not raised at the trial
( Fitch Company v. Insurance Company, 99 N.H. 1, 3), the
defendant’s further argument that the statement should have been
admitted as part of the res gestae finds no support in the record.

The defendant concedes in his briel that absent Granger’s testi-
mony the Court could have found that since Masson stood by
without protest and agreed that the plaintiff should continue to
work afier the drill was moved, he cannot now take advantage of
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clause 2 of the contract. We believe this is correct. Therrien v.
Maryland Cas. Co., 97 N. H. 180; National School Studios v.
Mealey, 211 Md. 116; Williston on Contracts ( Jaeger 3d ed. ),
ss. 637, p. 1036, 688, p. 303; Restatement, Contracts, s. 309.
It follows that the Court’s refusal to grant a nonsuit because
of the plaintiff’s alleged violation of clause 2 of the agreement
was proper. The defendant’s exception thereto is overruled.

This appears to dispose of all issues properly before us, and
van examination of the record disclosing that the trial was free of
error, the order is

Judgment on the verdict,

All concurred.
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