
114

v.Therrien2 this is correct.clause of the contract. We believe
v.180; StudiosCo., SchoolCas. 97 N. H. NationalMaryland

3d ed.­116;211 Md. Williston on Contracts ),(JaegerMealey,
Contracts,303; Restatement, s. 309.637, 1036, 688,ss. p.p.
a nonsuit becauserefusal toIt follows that the Court’s grant

2 of theviolation of clause agreementof the plaintiff’s alleged
thereto is overruled.The defendant’swas exceptionproper.

us, andbeforeof all issuesThis to properlyappears dispose
was free ofthat the trialof the record-an examination disclosing

error, the order is

the verdict.onJudgment

All concurred.
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Lane andHoward B. brief for the(by orally), plaintiff.

Condon, andH. F. H.Frederick Robert RenoSwopeJohn
Mr. for the defendant.Reno(­ ),orally­

Blandin, The was transferred: “Is thefollowing questionJ.
who is named as in a issued undercertificateplaintiff, beneficiary

a creditor life between defendantinsurance contract thegroup
the and BankMonadnock (the( insurer) Savings policyholder ),

from defendant even her husbandentitled to recover the though
as insured in was not a of thenamed the member( certificate)

underclass debtors for insurance the terms of theof eligible
contract?”

1958,1,have or theThe that on aboutparties agreed April
Bank and the defendant insuranceMonadnock Savings company

a The contractentered into insurance creditor contract.group
for asdefined those insurance whose debts werepersonseligible

scheduled to be installments on or the datebeforefully repaid by
Ford,when the debtor became old. W.seventy years Raymond

husband, 29, 1912, andthe was born onplaintiff’s September
29, and her adied 1963. The husbandon plaintiff signedJuly

1958,27,note dated to the bankDecemberpromissory payable
a install-in over the lastinstallments period,twenty-five year

27, Had W. Fordment due December 1983. Raymondbeing
date, beenbeen alive on that he would have over seventy years

of age.
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lifeThe rate to the for the insurancepremium charged plaintiff
orthe same whether waswould be Raymond forty-five forty-
executed.old at the time the note and weresix mortgageyears

the that wasThe for which statedmortgage Raymondapplication
was the Raymondof by plaintiff.forty-five years age signed only

-for the inW. Ford made written to the defendantno application
the bankThe made Ruth was tosurance. application byonly

in case of the death of her husband.for insurance
It also she that the time ofwas that would attestifyagreed

his she was her husband for herdeath dependent upon support;
notice, at the time she andid not receive either signedthat she

andor when she the notefor a signedapplication mortgage
in that the insurance providedquestion, policygroupmortgage

under his mort-for a debtor indebtednessno insurance whose
be he attainedwas not scheduled to or beforerepaid bygage

and no notice of thisthe of that provisionage seventy years;
was to her husband in herof the insurance policy givengroup

presence.
It that the of the bank wouldwas further agreed president

if bank had known that wasthat the forty-sixtestify Raymond
the execution of the note and mort-of at the time ofyears age
the and so that theit would have written note mortgagegage,

in inindebtedness have been fullwould repaid twenty-mortgage
was be inwhich to repaidof ainsteadfour mortgageyears,

ofon athat mortgagethe paymentmonthlytwenty-five years;
would be$18,000 $107.45in perbe yearsto twenty-fourrepaid

and that themonth, insurancemonth premium;$6 perplus
$18,000 inbea for to repaidon mortgagepaymentmonthly

month, monthper$6was plusper$105.23yearstwenty-five
insurance premium.

theFord and bank presidentthat Mrs.The defendant agrees
above, to theirbut testimonyas indicated objectswould testify

that itand does not mayimmaterial agreeirrelevant andas
the Court.be considered byproperly

this should bethat case governed largelyThe defendant argues
879,F. 4th Cir.Insurance, 249 2d 883 (­v. U. S.Fisherby Life

in Fisherin the enunciatedwas followed principlewhich1957)
Co., H. the deceased107 N. 101. SinceInsurancev. Prudential

under theinsuranceof the class forwas not a member eligible
was not in­contract, claims that hethe defendanttheterms of

thereliedthat the incontestable clause upon by plain­andsured
Insurance,v. U. MatterFisher S. supra;tiff is inapplicable. Life

449, 452; 1v. 252 N. Y.Co. Conway,Met. InsuranceLifeof
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331,Law s.Insurance and Practice 588.Appleman, p.
contract, asin the requiredThe misstatement of clauseage

anRSA 5 is to equitableprovideby 408:16( ) obviously designed
insurance, ormeans of the or the amount ofpremiums,adjusting

both, in a factors with thewhere the varypolicy maygroup
an us is an instru-of The before not suchinsured.age policy

andment. Here is the same thethe forpaid agepremium any
in-of the is theamount insurance determined by outstanding

debtedness, $10,000 asa limit ofto maximum specifiedsubject
ofRSA the misstatementd). ageby 408:15(2 ) ( Consequently,

has insertedclause no relevance to the case and was onlypresent
it isbecause RSA The isdefendantrequired by 408:16(5).

correct in its that thiscontention the cannot uponplaintiff rely
clause.

However, than the above arefurther considerations involved
-theThe who is owner of thehere. soleplaintiff, mortgaged prop

and,no so far asmade intentional themisrepresentationerty,
discloses, makehad not the reason to Itrecord any.slightest

the sort of error committed in a wherewas familyfrequently
areand not rememberedbirthdays alwaysages accurately.

intent of all tothe the was aIndisputably, parties negotiate
afor certain the life of the de­valid contract premiumwhereby

andhusband would be insured to cover the severalceased joint
and the theindebtedness of himself his wife to bank to maxi­up

$10,000. 2­ All inof RSA actedmum d). parties good408:15(­ )(­
aand believed thatfaith apparently binding agreement imple­

their had consummated. Duebeenmenting objectives initially
to a to a misstatement of the husband’s in the applica­degree age

contract,tion, is thewhich a of the intent of the waspart parties
frustrated.

aIt is findable the facts that further reasonon agreed why
a valid was not made was of thebecause failureagreement finally
of the defendant to observe the mandate of the insertedpolicy

to “AllRSA which statementspursuant 408:16(3), provides:
the or bemade insured debtor will deemedby by anypolicyholder

be and not statement theto warranties. Norepresentations by
it inwill void this unless is contained thepolicyholder policy

and unless of iswritten a such at-application copy application
thistached to when issued. No statement insuredanypolicy by

shall indebtor be used defense of a claim under this afterpolicy
debtor to thethe insurance of such has been force con-prior[in]

for a two his nor unless it istest of lifetimeperiod years during
in and unless athe written himcontained application signed by
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himof is or has been furnished to or tosuch applicationcopy
his beneficiary.”

is to avoid suchOne of this justobvious provisionpurpose
v. Insuranceunfortunate situations as have arisen here. Perkins

383, facts theH. Had the100 N. 385. concerningCompany,
the attention of thedeceased’s been to proper parties,broughtage

testified,that, the would haveit is as the of bankagreed president
inhave been madethe indebtedness would payablemortgage

a validrather than in and con-twenty-four years twenty-five,
have thenthe true intent of the wouldtract to partiesaccording

resulted.
case are that the misstatementOther factors on thisbearing

to be tothe amount of the paidof did not affect premiumage
material elements of the con-defendant nor certain essentialthe

involved, andthe amount of thetract. The mortgageproperty
in-of the were all asthe and the namesof insurance parties

the of time allotted forThe one feature affectedwastended. length
stated,the bank. Asof the to previouslythe payment mortgage

and have been cor-that this could have would easilyit appears
rected.

third hasnor the bank norNeither the defendant any person
has been no inin manner. Therebeen changeanyprejudiced

the There can be no de-of the defendant or bank.the position
shethe since actedof raised promptlyfense laches against plaintiff,

stands,the she ismistake. As matter nowof thediscoveryupon
that she init be said wasthe sufferer. If negligentsole may

of rather thanwasher husband forty-five years agethatstating
herwas, this not decisiveis againstas he actuallyforty-six,

474; Burl-83 N. H.v.relief. Hould Company,to suchrights
This trueVt. is124 427. especiallyv. Rafoul,Savingsington

tothe of the defendantwhere failureherein the circumstances
a of the applicationor her husband copyfurnish the asplaintiff

be to have substantiallyRSA 3 could found)408:16(required by
mistake, it.at least to haveor perpetuatedthetocontributed

bank recordthat theFurthermore, anythere no evidence keptis
the con-asof deceased required bydate birth thethe ofshowing

have been to inspection bywould openThis recordtract itself.
husband, andand herdefendant, as theas well to plaintiffthe

the error.disclosedhavewould
theand one-half from time this instrumentFor four yearssome
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husband,death of the allexecuted and until thewas plaintiff’s
allexisted andassumed that a ap­agreementparties binding

with thathave carried on in accordance assumption.topeared
inan insuranceIt is axiomatic that reformation of policy proper

thetrue intent ofis to thecircumstances expresspermissible
LawInsurancev. 13Hould Appleman,parties. Company, supra;

Insurance, This7608; s. 278.Practice, 7607, 44 C.J.S.,and ss.
statement ofanas to erroneousreformationincludesprinciple

361;Co., Md.v. Travelers Ins. 201 MetropolitanLavensteinage.
77; Ins. Co.v. 133 N.Ins. Co. Eq. MetropolitanLevy, LifeJ.Life

Kanter, 1, 18;v. 126 N. 13N. 127Eq. Eq. Appleman,J.J. aff'd
Insurance,7607, 7608;Practice, 44and ss. C.J.S.,Insurance Law

s. 279 1(­c).
where, v. In­bad healthis not a case due to (PerkinsThis

a con­Co., 100 N. H. 383­ or non-employment bysurance )
v. Prudential Insurancetracting employer (Fisher Company,

a forH. is insurance.intrinsically ineligible107 N. person101),
a withcases, endow claimantIn no acts of the cansuch parties

health, orat a time when he did nothealth possess goodgood
was a certain periodcan establish that a person employed during

It cannota when he was not socertain employed.by employer
intendedin these that the everbe said situations parties mutually

to insure a sick man or an unemployed person.
hand, us, intent ofOn in the case before the truethe other

of thethe was to so the installment paymentsparties arrange
reachedthat it would be before the deceasedmortgage fully paid
mistakeand that had done so. Thisbelievedseventy, they they

and,was mutual under familiar the agreement mayprinciples,
474;N.be reformed. v. Insurance 83Hould Company, H.

Co., 361;Md. v. State MutualLavensteinv. Travelers Ins. 201 Broidy
Co., 186 F. 2d 490 Cir.Assur. 1951).(2dLife

facts,entire the thethe situation on equitiesagreedViewing
shethe and we believe that is entitled tofavorclearly plaintiff,

she has mistaken herrelief. If in not reformation remedy,seeking
Ferranti, 90 N. H.this can be cured amendment. v.Donderoby

as a554. The bank should be and thejoined party, monthly
installments to it on the basis of aadjusted twenty-four-year

done,When this is and theperiod. upon by plaintiffpayment
to the time ofbank of the balance due on this basis to theup

death,her husband’s intent ofthe contract will the trueexpress
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will the benefitsthe and the defendant become liable forparties
as in thestipulated policy.

The isorder

Dismissed nisi.

Lampron, sit;did not the others concurred.J.,
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