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District, 96, Edwards,32 The CourtsSarle v. Ariz.School supra;
Schools, the thirdand the Public 478-480. Consequentlysupra,

is in affirmative.transferred answered thequestion

Remanded.

All concurred.
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Wheeler, This action is a bill in H.equity brought byJ.
Thomas Urie and fifteen others to and restrainseeking enjoin
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the Pemi-further of the waters ofthe defendant from pollution
take such rea-River and that defendant be ordered togewasset

nui-as be to abate thesonable measures required privatemay
thesance toresulting plaintiffs.

the are owners ofIt is in the that plaintiffsalleged petition
area in thereal estate situated in the Bristol-New valleyHampton

Certain the areRiver. of riparianof the plaintiffsPemigewasset
River. Thesaidreal estateowners of bordering Pemigewasset

-in the manudefendant, isFranconia Paper Corporation engaged
near theand at Lincoln on orfacture of paper productspulp

lands theRiver from the of plaintiffs.upstreamPemigewasset
in the course of itsthat the defendantIt is further alleged

hasand for several been dis-is yearsprocessesmanufacturing
and waste materialsulfite waste woodliquors, pulpcharging

river, in-the of said that theand into watersother pollution
insuch has beenand volume of increasingtensity discharge

waste and islast three or and that thethe four pollutionyears
andin said riverand has been downstream throughflowing

the land tire thisof plaintiffs during period.past
Further, warm weather orthe that in times ofpetition alleges

wastes, andthe said solids pollu-in the riverwater conditionslow
to ahave made their downstreamtion the time waytheyby

worked, fermentedthe have ornear the lands of plaintiffs,point
have foul and offensivethe that becometo theydecayed point

the ofthere has resultedhuman and thereby depositto beings
and matter in substantial quan-andfoul offensive decayedsludge

are owners.who ripariantities on the lands of those plaintiffs
thewarm weatherthat such periodsIt is further duringalleged

thethe defendant has causedof the waters dischargebypollution
havevile, and odors whichobnoxious offensive permeatedof

thethe lands and ofon and near plain-the premisesatmosphere
to theand plaintiffstiffs substantial appreciable injurycausing

and theirof theirin their use and property renderingenjoyment
and inconvenient.uncomfortableof their propertyenjoyment

in thedefendantof thethat the actionassertThe plaintiffs
use of its premisesis an unreasonablecircumstances alleged

River and constitutesthe saidthe waters of Pemigewassetand of
and thatthese such pollutionas toa nuisance plaintiffsprivate

ais constantlyin the circumstances allegeddefendanttheby
day by day.recurring grievance,

the instant actionthat sinceadvisetheIn their brief plaintiffs
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will offer toinstituted determined andwas there has been they
river watersthat the from theodors pollutedprove discharged

tooffensiveare is notsulfide which highlyhydrogen gas only
on dwell-lead-basedthe paintalso attacksbuthuman beings

turntothemand otherings in the causingbuildings vicinity
acausedblack, alsoand hasthat the existence of this condition

whichsubstantial in thevalues ofdepreciation plaintiffsproperty
plaintiffs stand to prove.ready

a denialin its answer makes of theThe defendant general
that its are the RiverPemigewassetoperations pollutingallegation

Eastaffirmative defense that the Branchand ofway allegesby
River, andin the towns of Lincoln Wood-theof Pemigewasset

stock, from dam of the Franconia thethe toPaper Corporation
the River has been classifiedconfluence with Pemigewasset by

DClass and thatthe as water the RiverPemigewassetLegislature
East Branchits confluence with the of thefrom Pemigewasset

the theRiver in town of Woodstock to crest of the Eastman Falls
in the asDam Franklin has been classified Classby Legislature

1959, 243:1, VII,D water. noteLaws of VIII. See following
RSA 149:6.

The furtherdefendant that no order for abatement ofalleges
of waters of Eastthe the Branch of thepollution Pemigewasset

River from dam thethe of Franconia thetoPaper Corporation
confluence with the River theand ofPemigewasset Pemigewasset

from its EastRiver confluence with the Branch of the Pemige-
wasset River the crest of Eastman Dam into the Falls Franklin

1, 1959,be entered to Laws1969. of 243:Septembermay prior
2. Defendant’s answer further that if the waters theofalleges

areRiver as the suchPemigewasset polluted alleged plaintiffsby
has been caused and otherpollution by persons municipalities

thethan defendant.by
The demurred to inthe affirmative defense pleadedplaintiffs

defendant’s answer the that asthe on said defense pleadedgrounds
is not sufficient in law.

All of law the demurrerraised werequestions plaintiffs’by
and ofreserved transferred in advance trial by Griffith, J.

nuisance,The relief a asseek from land-plaintiffs private
owners, and as thenot members of public, specially damaged

Board,a St.nuisance. Co. v. 92 N. H. 164.by public RegisCf.
A nuisance be a and nuisance.may simultaneously public private

249, 254; Mills,v. N.105 H. Whitev. SuncookMcKinney Riley,
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Restatement, Torts,92, also,91 N. H. 97. See discussion in ss.
217, 218.

what is au-thatthe ofIt has been held weight authorityby
nuisance, but such authoriza-law be acannot publicthorized by
a foraffect claim of citizen damagesnot privatetion does any

theact notthe authorized byfor “caused experiencedbyinjury
“Nuisances,”at an Am.or for 39injunction.” Jur.,public large,

205, also,204, See482. Oilss. Commerce Corp.p. Refining
Miner, F. 2d Cif.v. 281 465 (1st 1960).

RSA ch. 149out, is inthereAs the nothingplaintiffs point
a intent to take private rightsto indicate away anylegislative

toseek redress in preventindividual landowners to equityof
hasif theIt seems doubtfulof the river. Legislaturepollution

to com-the defendant to continuetoconstitutional power permit
1, 1969, since suchuntil legisla-mit nuisances Septemberprivate

afor non-publicconstitute propertytion would taking private
510;504,Railroad, N. H.v. 51 ThompsonEatonpurpose.

H. 108.v. 58 N.Company,
the ofan act tois pollutionRSA ch. 149 essentially prohibit

health andthethe interest ofwaters in publicprotectingpublic
131, 134; v. Com­N. H.welfare. v. 100 ShirleyState Goffstown,

o­to abr­294, 299, It not intendedmission, 300. wasN. H.100
landownersof individualof the rightsor protectiongate suspend

nuisance.be free fromto private
estab-D “lowest classification”The Class classification is’the

statute, “trans-it is intended tolished the but even permitby
both,wastes, without nui-industrial orof orportation sewage

1959,IV, The of Lawssance.” RSA 149:3 provisionssupra.
a within to abate243:2 allow of ten which pollu-period years

Dthe below the Classwhich lowers the of watertion quality
However, thethe classificationrequirements. language defining

nuisance” was not in-as one which shall use “withoutpermit
a in thethe of nuisancetended to sanction continuance private

meantime, relief to cause abate-or calculatedto suspend injunctive
ment of such a nuisance.

If, assert, can be abatedthe the nuisance by ap-as plaintiffs
ofshort of themeasures complete prohibition pollu-propriate

.seek,bill seems to no reasonthe first of theirtion which prayer
not be re-the of such measures maywhy employmentappears

unlessfartherorder prohibiting pollutionquired by appropriate
Annot.are within a reasonable time. Seesuch measures employed

hand,8, 35, the an unconditionalV. On otherA.L.R.46 par.
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allimmediate cessation of pollutionorder which would require
nuisanceentered if theof the waters in be privatequestion may

abated othercan be in no way.
’ a cause of actionthe stateThe inallegations plaintiffs petition

for relief.equitable
The order is

sustained; remanded.demurrer
Plaintiffs’

All concurred.
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