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Hillsborough,
No. 5402.

William GauthierJ.

v.

Henry Bergeron.A.

5,Argued January 1966.

7,Decided 1966.April

Sheehan, &Bass Green and Alan L. ReischePhinney, (Mr.
Reische for theorally), plaintiff.

Devine, Millimet, &Stahl Branch BartramMcDonough, (Mr.
C. Branch for the defendant.orally),

in,Bland­ The before us are: ad-Was thequestions (1)J.
mission of the defendant’s as to the distance within whichopinion
he could his car reversible error ? and “On the basisstop (2)
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record, have the defendant’sthe court deniedtrial shouldtheof
$10,052the ?”of verdict tofor reductionmotion

of factthe byrecord would supportThe following findings
the jury:

a winterThe and the defendant were on nightplaintiff riding
car, werein the defendant’s he was when theywhich driving,

to Whitestruck a train which from Bostonwasby traveling
Lebanon,River on the Mill Street in New Hampshire.crossing

clear,The the was and theroads were weather crossingdry,
was travel-was flashers and a bell. The automobileprotected by

hour, and train wasat about fifteen miles thetoing twenty per
at the samegoing approximately speed.

stand andthe defendant to theCounsel for called theplaintiff
him, was RSA 516:24.was as undercross-examining proper'

He the the was anout fact that defendant experiencedbrought
conditions, anddriver, andused to a of situationsgreat-variety

afor aboutthat he had this automobile year.particularoperated
“underhis he had occasion to stopofDuring years driving,

circumstances,” the of “suddenall ofsorts makingincluding
in excellent con-The his model car werebrakes of 1959stops.”

aaccident, had seen flash-defendantdition. before the theJust
on an upand was thered he crossinging light, approaching

circumstances, counselthese plaintiff’sgrade. developedHaving
as the distance with-asked the witness for “best estimate” tohis

car. Defendant’s counselin which he could have hisstopped
isthis man“I is evidence herestated: unless there someobject

overruled, “Ex-he saidan hisexpert.” Upon objection being
thetothe The witnesswhich Court then repliedception,” granted.

fivethink have it within four or“I I couldquestion: stopped
feet.”

evidenceOur rule that the of dependsadmissibility opinion
whether, itof the Justice, mayon within the discretion Presiding

truth, dweltsearch for has been tooin their uponaid the jury
to extensive review here.requireat tooand great lengthsoften
234; &Shattuck, N. H. v. Mainev. 91 BostonSigelDowling

wasR., the testimonyR. N. H. Counsel’s to107 8. objection
that the witness was not qualifiedspecific groundtheon sole.and

exist,if areNo should nowanyotheran grounds,as expert.
Manchester, 57,N. H. 59.v. 83 In viewhim. Plantetoopen

thisin auto­operating particulardefendant’s experiencetheof
histhe court could find that testimonybelieve mightwemobile
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aid Shattuck,the v. See Mittersill Skijury. Dowling supra; Lift
State,v. 219, its ad­105 N. H. 222. The toCorp. exception

ismission therefore overruled.
As relevant to the so ex-whether the verdict wasquestion

ordered,cessive athat remittitur should have been the couldjury
ex-ofhave found the facts: The out pocketfollowing plaintiff’s

amountedmedical and losthospital, wages,penses, including
$4,052.28. whothe accident theto to time of the plaintiff,Up

health,inwas then of had been veryfifty-five years age, good
active, and and otherto able to on his workcarry“raring go”

train,affairs free from On struck thebynormally, pain. being
unconscious,he was rendered and his facultiesupon recovering

intense painhe himself He wasfound in a snow bank. feeling
in his arm and He a on thealso hadright leg. “big gash”
back of his head and a in his arm causedsizable wound right

headaches,”He had whichchest “terrificby flying glass. pains,
to the time of the trial.persisted up

The worst was to his ankle. His Dr.injury right physician,
Donald anthis as inversion ankle in-Flanagan, diagnosedJ.

from torn and tendons andjury resulting many ligaments rup-
tured blood vessels thein ankle. The doctor described this in-

as a“almost severe of . . . almostjury invariably type injury
it can be much worse than a bone fracture.”invariably very

He felt that it would continue to theplague plaintiff “indefinitely.”
was bedridden for somea result his theAs of plaintiffinjuries,

months, and forced toweeks, for about threetwo on crutches
ankle continuedafterward. Hisuse a cane for several months

him, in saltsand he had to soak itto swell and Epsompain
andthe time of the trialtouppractically every night nearly

until another illness forced him off his feet. As a of theresult
accident, worried,he became tense and Ifdepressed, fatigued.

in the lie had to his shoehe went out remove often onevening,
Heaccount of the and in his ankle. ran a “ratherpain swelling

due, testified,blood as andhis doctor to “worrieshigh” pressure
the continual ...” caused his While therepain by injuries.

evidence, , least,awas some to at to becontradictory degree
sources, record,other hisfrom nogathered, among hospital

for the defendant to Dr.physician appeared dispute Flanagan.
as did existSuch conflicts were for the Davis v.jury.plainly

Nees, 100 N. H. 144.
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and effectsthe their uponWe further detailneed not injuries
aevidence, said asstate of it cannot bethe In this theplaintiff.

us, was com­law, the before that errormatter of recordupon
setdefendant’s motion toCourt’s denial of themitted theby

Sons,&a Welch v.the verdict or to order remittitur. Hoodaside
the defendant’sWe are unable to argu­N. H. accept104 207.

onagothe Court said some twenty-five yearsment that what
v.1941, the in7, the size of verdict DowlingaboutJanuary
of234, “a relevantShattuck, constitutes comparisonN. H.91

award,$7,000 the observed:the Courtverdicts.” In upholding
law.”as a matter ofcannot it is excessive“It is but we saylarge

inflation, haveif asId., may243. mild of any,Such whispers
1941, the soundswithin hardly comparebeen audible January,

whenvalue dollarThe emaciated of thewewhich hear today.
Gauthier,the contrastedits verdictthe returned plaintiffjury for

II,1941, Wara Worldtowith its value in year priornearly
fact, andboth relevant Lamontagneis an significant.indisputable

237, 239;H. 611,v. 100 N. 12 A.L.R. 2d 621.Lamontagne,
isoverruled,The and the orderdefendant’s areexceptions

verdict.theonJudgment

All concurred.


