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RSA 407 to which diech. was madeoriginal policy specifically
The contractual is ineffective to barone-year limitationsubject.

407:17, Co.,25;the suit. RSA v. Insuranceplaintiff’s Flynn
supra.

overruled.Exceptions

All concurred.
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the defendantR. brief and forScammonGeorge (­by orally),
Donald Chase.

andBlandin, of theThese actions are a continuation longJ.
anhanded downwhich weinvolved previouslydispute upon

311,Nudd,v. N. H. decidedin 105Probateopinion Judge of
31,March 1964.

of the en-us which seems determinativeThe issue now before
find-the Court’sis whether the recordtire supportscontroversy

administratrixdefault of thein cases that “the technicalbothing
in boththewas to plaintiff-in-interestwithout damagelegal

31, sica remanded March 1961(cases . . . the suit bondupon
thetheseand . . . findings,appeal.” Upon1964) probate[the]

Chase, who isdefendant Donaldfor theCourt ordered judgment
in the sum of $750.the bond penalsurety upon

313,Nudd, we said that al­In v.Probate supra,Judge of
the plain­was misrepresentation,the bond procured bythough

- Nudd, aware or ininterest, neither ofB. wastiff-in Christine
Chase, who hadthis. We held that signedforany way responsible

bond,a wasit wasit orinstrument without knowingthe reading
enteredof should beliable, sum $750in thethat penaljudgment

(R­ under the con­should issueSA and execution565:9),­
Chris­due onRSA for the amountof 565:10trolling provisions

tine’s claim.
us, numerousbeforeof the record now includingAn examination

havewhich the Court couldexhibits, evidencefurnishes upon
wifeThe defendant administratrix Dorothy,thefound following:

Elizabeth,deceased, who, awith minorNudd daughterof J. J.
Octo-heirs, administratrix onwasthewere appointedsurviving

suit,in2, the bond signedOn the same presentlyber 1945. day
sureties, defendanttheand twoadministratrix includingtlieby

The administra-the ofChase, probate.was by judge-approved
14, 1945, which was ac-on Novembertrix filed an inventory

it be-27, theAfter inventory,1945.on November filingcepted
thereal estate toto sell payit wascame that necessaryapparent

was ap-A insolvencythe estate.of commissioner.ofobligations
9,557:1, and on1, May2),on October 1946 (RSApointed

A licenseadministratrix.1948, filed thea to sell was bypetition
of1948, die increase19, conditioned uponwas on Julygranted

“the homestead$6,000. rightthe bond This license includedto
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thereof,”and the reversiondower as did aand widow’s second
10,filedlicense to sell more land to apursuant petition August

1948.
19, 1948, 15, 1948,On a bond dated in theJuly July penal

$6,000,sum of with the asRoyal Indemnity Company surety,
20,andwas the of on thejudge probate,approved by July

Thereafter,Chase bond was cancelled. the wasreal estate sold
15,on October 1948. The reason for the sale was the claim of

m­decedent,the Christine the inplaintiff the form of aagainst pro­
$3,000,note for to her andissory payable himsigned by Septem­

4, 1945,ber hisbefore death. Theshortly personal property
insufficient to this claimbeing satisfy necessitated the disposal

of the real RSAestate. 554:17.
All assets which came into the administratrix’s hands toprior

the cancellation of the 20,Chase bond on and1948 theJuly
issuance of a new bond with the Royal Indemnity Company

15, 19, 1948,andas 1948Julysurety, signed approved July
administratrix,thehad been for anproperly expended by except

Elizabeth,of to her inadvance of$500 daughter payment pre-
RSAferred 554:19.charges.

advance,not theThese not$500expenditures, including only
estate, but thereexhausted all the remained anpersonal unpaid

adue on the claims of to become$508.71balance priority charge
if theon the real estate. Even had not advanced $500plaintiff

to her there would still have remained noimproperly daughter,
which she have themonies from could legally paid plaintiff.

The new bond was conditioned onsurety company expressly
the for the of theadministratrix faithfully accounting proceeds
sale of the real estate and from these avails all claimspaying just

19, 1948,the estate. after the adminis-against Indisputably, July
defaults,tratrix committed certain the con-breachingthereby

17, 1958,of On her final ac-ditions this bond. January upon
found the administratrixthe of probate havingcounting, judge

$4,235.69,the Christine for the sumliable to of orderedplaintiff
her to this. She did not do so. The defendant Chase hadpay

of these andno notice knew about themproceedings nothing
bond.on hishe was sueduntil

theThereafter, released Com-Royalthe plaintiff Indemnity
$3,480.60her of allto from furtherpaymentpany upon liability

hisand Chase bond. Probateproceeded uponagainst Judge of



176

Nudd, bond,v. After him his we orderedliable onsupra. holding
forfeited rendered in thethat it be and that be penaljudgment

However,RSA further held that execu-sum we$750.of 565:9.
duefoundRSA should issue the “amounttion under 565:10 for

v.of the Probateon the claim plaintiff-in-interest.” Judge of
toNudd, 313. We then remanded the case the Superiorsupra,

Court.
our law thereason for the remand was that under plain-The

amount found equitablytiff could execution for theonlylevy
a248;Davis, N. H. RSA and fordue v. 1 565:10)(Harris

from the breach ofsum to cover hersufficient damage arising
Hoit, 392; Bank3 H. Lisbon Sav.the Chase bond. v. N.Gookin

477,Estate, 479.v. 91 N. H.&c Moulton’sCo.
adduced,Court, bothall the evidenceThe Trial after hearing

and Chase’sin the suit on the bond on the defendant appeal
a­from the administr­the decree of the of holdingprobate,judge

$4,235.69, that there wasthe of found nothingin sumtrix liable
the Chaseclaim todue on the plaintiff’s chargeableequitably

Aswas correct.We believe this conclusion already pointedbond.
bond,theout, the the cancellation of Chaseafter date ofuntil

have been to thewhich could paid plaintiffno legallymonies
It thereforethe administratrix’s ap­into possession.had come

thethe administratrix to the timeno default of upthatpears
Athe plaintiff. portionwasChase bond had damageddischarged

defaults, asher previouslyof the losses caused to by subsequent
In thisstated, the Indemnity Company.she collected from Royal

defendant.thesituation, she is not entitled to execution against
&c Co. v.Hoit, Sav. Bank Moulton’sLisbonv. supra;Gookin

Estate, supra.
from In­case isThe clearly Centurydistinguishablepresent

situation,Co., Inv. 89 N. H. 121. thatCo. Casualtydemnity
the cancellation of the defendant’sthere a default towas prior

anddefaultfound that this was abond. The Court continuing
However, thein to the opinionthat it resulted plaintiff.damage

thehas default tothat where there been nomade it clear prior
bond,a relieved of furtherof the is liabilitycancellation surety

inId., before us fallsbreaches. 124-125. The casefor future
the latter category.

otherrenders discussion ofwe have saidWhat unnecessary
record,on theThe Court’s sustainableissues. findings being

the isorder
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Christine G. JVudd’sPlaintiff-in-interest
overruled; thejudgmentexceptions for

Chase.defendant

Wheeler, sit;did thenot others concurred.J.,

Merrimack,
5439.No.
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