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Burns, & Donald R.Hinchey Bryant orally),Bryant (Mr.
for the plaintiff.

Fisher, Parsons, & H.Moran RobertTemple (Mr. Temple
for the defendant.orally),

Duncan, in theseThe of the defendant takenproperty pro-J.
land theconsisted of 37 acres of undeveloped borderingceedings

trial,the River in Dover. the time ofwest bank of Cocheco By
somethe had constructed low-cost hous-sixtyplaintiff Authority

at the end of the tract Whittierunits borderinging northerly
Street, remainedwhile the of the tract essentiallysoutherly portion

its andThe tract was bordered on westerly southerlyunchanged.
other andsides public housing developments.by private

evidence was that the and best useThe defendant’s highest
awas for a and ofof the development, planproperty housing

he testified had beenwas received in evidence whichlots prepared
with a view to such some two beforefor him development years

the of 1960.Septembertaking
land wasThe took the that the toplaintiff properly position

unit,as a and the was so instructed on severalbe valued jury
the trial. The took the furtheroccasions plaintiffthroughout

in with the defendant’sthat accordanceposition any development
was not feasible. Witnesses called theplan by plain-economically

$7,300 $7,800tiff a value to on the tract at the time ofofplaced
a valuethe while a witness for the defendant testified totaking,

$1,350.$49,950of or an acre ofperaverage price
was a of owned theThe tract bisected cityby right way by

a tankan outfall sewer which carried effluent fromfor settling
Thethe tract in an direction to the river.across northerlyeasterly

aon Whittier was divided tract ownedStreet byboundary by
streeta third which had a on the ofDooley, party, frontage

result,75 feet and was feet in As a the of500 depth. frontage
244the land the street extended feet east of thedefendant’s on

and 405 feet to the west of it.Dooley property
corner,A the at the northwestbrook entered runningproperty

land land. Onto low and to the south of theswampy Dooley
tract, feetthe of the defendant’s some 500westerly boundary

brook, feetof the was a of land which rose 40southerly ridge
the level of the low land to the east. At theabove southwesterly

border, athe land rose on to land. Acrosssteep slope adjoining
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river,end, was anotherfrom a cove in thethe southerly extending
area,low and bordered woodland.byswampy

th e tractThere was evidence that 12 acres on the north of along
Street, corner,at wereWhittier and a field the northeast more

for than theof balance ofdevelopment housingreadily capable
of the tract into more thanthe tract. The feasibility developing

each,feet as the defend-with of 100 shown100 lots byfrontage
theant’s was by plaintiff.plan, earnestly disputed

witnesses,The undertook to show hisdefendant by subject
the that the entireto and tractexception by plaintiff,objection

roads,was the of sewerof provisioncapable development by
$110,000;and at a and that lotswater cost soapproximating

have had an market valuewould ondeveloped average Septem-
30, each,$2,000 a net valueber 1960 of thus ofproducing

$90,000 for the tract in a state.approximately developed
The that the withdefendant’s evidenceplaintiff argues respect

received,to of the tract wasprospective development erroneously
that evi­authorities which stand for the suchciting proposition

dence and not the measureis becauseincompetent speculative
Commonwealth, Pa.Kerstetter,of . v. 404E. M. Inc.damages­

See 329 Mass.168. v. RiverMystic Bridge Authority,Tigar
Nichols,514; Comm., 262;v. Me. 5Curtis Maine 160Highway

Eminent Domain ed.­ 159-161.s.) 18.11[2], pp.(3d
thatthe trialThe was instructedjury correctly throughout

the measure was “the market value of theof propertydamages
30, 1960,”a andas unit on that evidence regardingSeptember

extent,be considered “to suchof house lots was todevelopment
and as a and would taketo such extent seller buyeronly [that

thein at the sales ofinto consideration pricearrivingevidence]
513;State,as v. 104 see Parkinsona unit.” N. H.property Roy

State,v. 104 H. 534.N.
lots,ofthe theVarious offered toby plaintiff planobjections

well as toand a a sewer asto plan proposed system,showing
the the witness who testifiedconcerningofqualifications principal
the as the trialwere met the defendantproposed bydevelopment,

The was not shownthat the of lotsprogressed. objection plan
be accurate was satisfied the of an whoto by testimony engineer

Thehad overseen construction of the project.plaintiff’s housing
tothe defendant was sufficientproduced byexpert testimony

in evidence.warrant of thereceipt plans
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exposedcounsel adequatelyCross-examination by plaintiff’s
in the of realiza-the and wayuncertainties expense standing

the values defendant’s witness astion of quoted by principal
value amarket of the lots in state. Dif-the developedprobable

in water and in with re-ficulties supplying zoningcomplying
evidence. Its evidencewere thedisclosedquirements plaintiff’sby

acrewas thealso tended to show that maximum price per$500
in the suitable forsales of land develop-for undeveloped vicinity,

ment.
discloses,examination theas of the record plain-So far our

of the of defendant’stiff at no time exclusion testimonysought
that it waswitness the wholly incompetentupon groundprincipal

Theor not entitled to consideration. objec-because speculative
theto the of qualifica-tions of the went questionplaintiff wholly

lots,witnesses, the oftions of the authentication of planoriginal
and lack of evidence of of thefeasibility projected development,

of access to sewerseither or from the standpoint cityeconomically,
in wasand Its as briefed this court thatwater supply. argument

been “withoutthe evidence should not have received proper
laid,” to allowfoundation and that it was error cost figuresbeing
“ as that seta basis so insufficient forth into be introduced on

principal testimony.”[the witness’]
the wereWe consider that the to evidenceobjections properly

State,overruled in the Court’s discretion. In v. 104Roy supra,
513, hadN. H. the tract in beenquestion partially developed

before the In the case at bar had not beendevelopmenttaking.
commenced before but a waspreliminary plan producedtaking,
which antedated the It was findable that demand for thetaking.

for existed or wouldproperty development probablypurposes
States,inexist the near future. Olson v. United 292reasonably

246, 255; Conrad,U. S. v.State Commission 263Highway
394; 160,N. C. 29A s. 685-689. evidenceCompetentpp.C.J.S.

was whatcost of for wasproduced concerning development
claimed to be the use themost of land. Underadvantageous
the wascircumstances the evidence of use notpotential required

be “to a the isto restricted bare statement why property adapted
for a and to of its value for suchparticular purpose testimony

Domain,Nichols, Eminent s. 18.11purpose” (5 supra, ]p.[2­
since the could find that the of the land157) jury adaptability

for the use was of influence“positive uponprojected capable
Id., also, Nichols,market value.” 161. See 4 Eminentpresent p.



206

Domain, the12.3142 There was no error-ins. rulings[2],supra,
Trialof the Court.

of the toThe to' certain portions argumentplaintiff objected
counsel,defendant’s and tothe excepted rulings permittingjury by

the had beento stand. that the notargument Arguing plaintiff
—candid, counsel said: “Where are theentirely specifications

did from the?Wherethe detailed somebody Housingspecifications
fill wein here and ... ofcome so many yardsAuthority say

called for the removal of. . . thehad in specificationsto bring
] a . . . .” Plain-. . at so muchof land yardso many yards

was madethat “there no request duringtiff’s counsel objected
had with him ifMr. Labrie papersthe trial for specifications.
wasThe overruled.asked for.” objectionhad beenthey

built thethe contractor whichLabrie, forMr. superintendent
the referredfill removed fromas to the ridgetestifiedproject,

in this that thecourtThethe plaintiff arguesto in testimony.
was an “unwarrantedto thedefendant’s counsel jurybyargument
evidence,the thatinference,” namelywas not bywhich justified

Labrie’shave testimony.not supportedwouldthe specifications
thatwas thehowever, the upon groundAt the trial objection

is that nofor. The factnot been calledhadthe specifications
what the requiredas to specificationstestified directlywitness

fill, al-and the ofof depositthe removal claytowith respect
whatLabrie’s thatfrom testimonybe inferredit couldthough

is over-Thethe exceptionto specifications.did washe pursuant
ruled.

want to awardsaid: “Docounsel youhisContinuing argument,
in evidence bythe... on picturescompensation [introduced
stand andon thethe sayswhen getsthe photographerplaintiff]

water on it was about as as thethat the that hadplace big jury
whether counsel wasbox.” the Court inquiredUpon objection,

andarea or one counselabout the whole specific spot,”“talking
is in the honor.”“This that shown picturereplied:. yourpart

N,was made to exhibit whichIt is not that referencedisputed
him,wet areathe foundthe witness testified showed only by

theThe thatin the area of the brook. plaintiff arguesexcept
p­“the area on thedrawn was that wetinference to be pro­sought

box.” We think that thethe size of the argu­was juryerty only
of theas it was thement was based upon testimonylegitimate,

photographer.
thatand toThe further excepted argumentobjectedplaintiff
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“all Whittierthree witnesses said the area from Street down until
the second was land foryou approached swamp good develop-

In of this al-now thatsupport exception,ing.” plaintiff argues
its witness Christensen testified that twelve acres couldthough

be this “does not all the to thedeveloped, secondacreage go way
witnesses,The of all of these it isswamp.” testimony argued,

indicated that the area between StreetWhittier and the second
was not land forswamp “good developing.”

Examination of the leads to the conclusion that thetestimony
inwitnesses inquestion substance that theagreed northerly por-

tion of the tract was more than thereadily developable southerly
where the second was located. The witnesspart, swamp plaintiff’s

Christensen testified that twelve acres wereapproximately “really
land,”usable and could be it “wouldgood developed, although

be We cannot thequite expensive.” contentionaccept plaintiff’s
that the to the was a misstatement ofargument jury “palpable

”evidence,the and the is overruled.exception
The final to defendant’s counsel wasexception argument by

to that if the twelve acres wereargument separately developed,
would “four lots to an andacre take the costthey yield thatyou

Mr. Patterson for 12the acres and Igave sub-you developing
. . will. thenmit come . .you $50,000.”. with a nearup figure

It is true as the that there was no direct evidenceplaintiff argues,
that the twelve acres could be into 48 lotsseparately developed

a $50,000value of afterhaving development. Upon plaintiff’s
counsel for theobjection, defendant out thethat recordpointed

contained measurements,”“the streets,a the andplan showing
as “to all thetestimony The Courtcomponent parts.” permitted

stand,the to and instructed the to “makeargument jury your”own calculations.
had testifiedThe witness Patterson as to the cost of developing

detail,in considerablethe entire tract the cost run-including per
streets, water,foot of and sewers.providing Defendantning

could be evaluatedcounsel’s the from the evi-argument by jury
andin the record under instructionsdence general thegiven by

was to be considered to the extent itCourt would beonly taken
aaccount theinto recordby prospective buyer. asConsidering

whole,a we cannot that the wentsay argument beyond permis-
severalbounds. The tosible plaintiff’s exceptions ac-argument

are overruled.cordingly
of directIn the course examination counsel theby plaintiff’s
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witness Labrie testified that in the plaintiff’s housingconstructing
11,000 bank-run were ontoofproject yards gravel brought

we move our forththe land “so that could cement mixers and so
but was not for the toon the this underpavement bringproject,

the to He further that this was “soexplainedpavement grade.”
so softwe the on account of the claycould work beingproject

”and When to learn the cost of thecounsel gravelsoughtspongy.
with thecommentthe answer was excluded byupon objection,

a...“we are more into the construction ofCourt that getting
and “I think that we todon’t oughtlow cost housing project”

forhere.”out the construction of Subsequentlytry project[that]
counsel was from showingthe same reason defendant’s prevented

of Trial Courton the The thethe contract rulingprice project.
discretion,its in the interest of excludingwas made inproperly

v.and confusion. See Com­issues Howsoncollateral avoiding
208; ed.­ s.200, EvidenceH. 6 )87 N. Wigmore, (3dpany,

1864.
instruction,The for it contendstwelfth whichrequestplaintiff’s

thedenied, was covered chargewas adequately byerroneously
that the defendant’sthe The was toldto jury expresslyjury.

marketbe inshould consideredfor determiningplan development
feasiblebe economicallyif the were found tovalue planonly

use, the extentand then toto onlyor of adaptationcapable
sale.aforinthat it have been considered negotiationswould
con-case it shouldthat in suchwas further instructedThe jury

costs,evidence, including physicalsider all of the pertinent
soil, or difficultycharacter the easefeatures, ofzoning regulations,

lines,and waterand its seweraccess to the cityof development,
wassubstance, theIn requestenumerated factors.and other

granted.
andwas excessivethat the verdictfurtherThe arguesplaintiff

atten-to thematerial jury’sof broughtthe “prejudicialproduct
erred inlandowner,” that the Courtandfor thetion counselby
motiontheIn plaintiff’sthe verdict aside. denyingto setfailing

verdict, the Trial that theset aside the Court found plaintiff’sto
had not been and this is sustainable.findingrights prejudiced,

380, Conrad,Horst, 388-9;105 H. v.v. N.Hoyt Jolicoeur
496, re-the record a whole find no106 H. 500. On as weN.

error, and isversible the order

verdict.theonJudgment

All concurred.


