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Sheehan, Bass & Green William L.Phinney, (Mr. Phinney
Association, as amicusfor the Horsemen’s Protectiveorally),

curiae.

Blandin, issue here is whether the CourtThe underlyingJ.
the defendants’ motions for nonsuits and directederred in denying

were the theverdicts which based on that evidenceproposition
a that Hans Kreis wasdid not warrant Onfinding negligent.

record, the the evidence and allthe reasonablejury, considering
therefrom most to the v.inferences plaintifffavorably (Zellers

266, also, Manchester,Chase, 268; seeN. H. Leonard v.105
115, find theH. could96 N. following:117)

Christian, had been horsesThe minor Sandraplaintiff, riding
inaccident. On theten months before day question,for some the

hada named which sheon horseshe had been mounted May,
The instructor Kreisridden two or three times before. ridingonly

markers.and then at certainher to trot the horse stoptold
a hardat these She “hadSandra not able to points.stopwas.

” withand wastime difficultyMay havinggenerally managing
this, he instructedthe When Kreis sawthe horse at all stops. “time, a little bitAt that she wasSandra off the horse.to get

” a namedHe then askedscared and told him so. young girl
Sandra’s, didmount and shea of to May,Sally, companion

so, He had dismountthe horse around. Sallymerely walking
did, but said to him she wasSandra to on. Sheand told get

“ ” back the horse.a little bit scared and didn’t wish to onget
of ever told Kreisno recollection before that sheShe had having

instructed her that the to learnHe was toonlywas scared. way
so,did and heback She instructedup.” immediately“rightget

— trot,canter ato fast aher than but not so fastpace, speedier
she hadtime that that can-a This was the first dayas gallop.

“ andfast. Shetered. The horse to too just kept goingbegan go
”tried, in the middle ofI Kreis stoodI her and couldn’t.to stop

she had lostSandra knewthethe performance.ring watching
fast. She sat backwas much tooand thatcontrol May going
reins andsaddle, and the sayingin the looseningtightening

“ ” twice, she washad around theAfter she ringWhoa. gone
of thethe southwest cornerthe horse wasthrown off .as turning

screamedher. Sandrauntil Kreis grabbedkept goingring. May “ ” wasas sheher to shutand then Kreis told upas she fell
“ ”a scene for the neighbors.making

the horseto walkride, the is firstto taughtIn pupillearning
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thewhile teacher holds the hitched to the animal. Nextropelonge
and Theto trot then to canter. lessonsis shouldthe taughtpupil

As the masters onein hesteps. pupilbe progressivegiven step,
and more difficult one. This hadthe next been theon topasses

with Sandra her some ten months ofduringfollowedprocedure
instruction.receiving

horse,a andwas safe it isordinarily willingMayAlthough
andhorses are have off whentrue that moody daysalso they

ride, asfor to Kreisare not suitable himselfpersonsmany
who,this same horsetestified. On May’s companionday, April,

animal, wastoo, a calm and awas goodordinarily having poor
the she hadand before accident soperformedshortly badlyday,

Kreis had taken the horse to the barn.thatwith Sally
issue,the evidence on this weWithout further believedetailing
Kreis,have thatreasonable could concluded seasonedthat persons

teacher,and knew thatand horseman thisexperienced young
was inwas scared and trouble evenhavingpupil controlling May,

was He knew thatwhen the horse even the bestonly walking.
ride,are and at times unfit to and heof horses hadmoody just

stabled for this reason. had in-April very May already given
she, too,dications that was skittish and difficult to manage

—even at a walk the mildest and safest of Notwithstandinggaits.
this, Kreis instructed Sandra to mount and to immediately put
the ahorse into canter. In her two about therethetrips ring,
were indications that be or was about to become outMay might

this,of Sandra’s control. Even in the face of the defendant Kreis
did circumstances,In all the the that thisnothing. finding experi-
enced horseman was in his conduct toward the fourteen-negligent

warranted,was and the defendants’year-old plaintiff exceptions
to the denial of their motions for nonsuits and directed verdicts
are overruled.

The defendants,claim the curiae,and stressedby amicusby
that the should haveplaintiff introduced on thisexpert testimony
question, does not extended consideration.require We believe
that the facts before the were of such a nature that nojury expert

was Sheehan,testimony 274;v.required. 94 H.Mehigan N.
Stone, 138,Dunham v. 140; also,96 N. McGuire,seeH. Com-

mon Sense and Common Law 30.
Another issue the defendants Elden is that if Kreisargued by

should be found this cannot benegligent, to them undercharged
the of Seetheory apparent Restatement Secondagency. ( ), Agency,
s. 8. this theseUpon question, facts could have been found:
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Elden, Allen,wife of was the ownerThe defendant Eloise joint
Nashua,the on South Main Street inwith her mother of premises

the waswhere the school which wasplaintiffriding attending
Allen,After she married lived on thelocated. they premises

him build a there. Thisand she allowed to riding ringtogether
1941, a there since.was in and there has been everyriding ring

and betterthe of the first anotherto constructionSubsequent ring,
built, came in 1957. Theone was after Kreis to Nashuashortly

in that and inEldens had been well known city surrounding
school, andas a horsestowns for years running riding having

Sandra’s and the Edna M.lessons. mother co-plaintiff,giving
Christian, had lived near the Eldens for and rememberedyears,

a there as as she couldthem as schoolrunning riding long
“ ”remember, Mr. Elden had a reputationprobably twenty years.

business, thesein the horse and the school onfor ridingbeing
was the one in Nashua.onlypremises

hurt, there were nine in theAt the time Sandra was horses
stables, andfour owned him five boarded.Elden by being Riding

been available there for some andhorses had eighteen years,
“testified,used them. As the defendant Allen Therehadpeople

better andwhere could learn Iwas no other ridingplace people
area,better this that ishave tried to introduce intoriding why

” to teach a man namedI horses. Before Kreis came riding,kept
teacher,Wolff, instructed at the Elden stablesa world famous

for about ten and him a had forbefore womanyears, taught
era, hadAllen himselfsome five Prior to Wolff’s givenyears.

lessons.
AndersMain Street andwas a at the cornerThere ofSouthsign

conducted,Lane, the school waswhere the Eldens lived and where
It from an ironwas within of their home. postwhich hungsight

this in some-“Elden” at the Underneathand had the word top.
School,” and at thewere the wordswhat print “Ridinglarger

“Nashua,” “Lessonswere the words by Appointment,”bottom
usedThe which had beenEldens’ number.and the signtelephone

accident, and thethewas Kreis beforeover bypreviously painted
Allen had a Ford truck andAllen itdefendant had up.hung

trailer that he used in a horse business whidi he con-shoeing
ducted, and both the truck and trailer had “Eldenthe words

them,School” on with a threeRiding ofpainted together painting
horses. Kreis had Eldens,done this as a to the andpresent they
had both his the words “Elden School”approved putting Riding
on both vehicles.
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there,house, andhis mealsEldens’ tooklived at theKreis
when Allenand cared for themat noonfed the horsesin return

obtained fromthe which heKreis allwas kept moneyaway.
of it.lessons, received noand the Eldens parttheteaching riding “ ”as a team.EldensHowever, to consider theKreis appeared

“ ”Eldens,the and ofto work for havingtestified ofHe coming
”“ at theirthe Eldens to teachinvitation from ridinga standing

“ ” Mrs. Elden answered theno one else hadif my place.school
lessons.forfor ridingcalled appointmentswhen peopletelephone

there, not,ifif were orthe heKreis tosummoned phoneShe
with Kreis toand checkof the callertake the nameshe would
her husbandshe norfit his schedule. Neithersee what time would

time,at Sandra and her motherincludingever told anyanyone
or thatwas Eldens’ school theythat it not the ridingor Sally,

Kreisthatwith it. Mr. Elden toldhad to do peoplenothing
horses.see hisat and invited them towas his place teaching riding

tax, anwasthe defendants’ 1959 income which byOn prepared
accountant, thethere was in Schedule C under headingtyped
“ “” Blacksmith andBusiness the words RidingPrincipal Activity,

”School.
wasit run thethat riding“assumed bySandra [the school] ”. . .lessons for the Eldens.Kreisthat “just taughtandEldens”

lessons, EldenMrs. sometimes camewas havingSandraWhile “ ”knew that the EldensSandra’s mother werewatched.andout “ wereI knew established inschool. thetheythe ridingrunning
I could on them to run aandbusiness depend goodschoolriding

” that Kreis was theShe believes schoolrunningschool.riding
had been her mother to let herthe Eldens. Sandrafor teasing

Christian told her to calltake lessons. Mrs. daughterFinally
takeand see about to lessons.Mrs. Elden making arrangements

facts,these theall reasonable inferences from juryDrawing
were led aSandra and her mother tocould conclude that (1)

school;belief that the Eldens ran thereasonable riding (2­ relying)
lessons in theirand that Kreis wasthis believing givingupon

behalf, to Kreis’ care and wasSandra was entrusted byinjured
under law to warrant th­This is sufficient ourhis negligence.
liable. v.in the Eldens both Manning Company,jury findinge
Rubinstein, 2d167, 170; 11 943N. H. v. N.Y.S.90 Getlar

527; H.2d see v. 100 N.16 N. Y. S. RecordSup. Wagner,(­ Ct.)
419.

“the Court failed toThe defendants error because chargeassign
that, in the absence of a realmore relationshipspecifically agency
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”defendant, could notand the the minorbetween Kreis plaintiff
“ reliedrecover unless she on representationactually any alleged

was authorized to act for him orof such defendant that Kreis
” Court, after the atthis theher. instructing juryUpon subject

a for thesome as to the of negligentliability principallength
servant,a hishis and also that of master foracts of agent,

asthem follows:charged
“­ backNow, at the risk I am toof gobeing repetitious, going

Now, if thethis element of plain­over apparent authority again.
tiff, Christian, at the EldenSandra took lessons Ridingriding
School, defendants ran the school andthat the relyingbelieving

was an orand that Mr. Kreison the agentpremise believing
theEldens and if such belief was basedof the uponemployee

them,runto beEldens this school to appear bypermitting riding
and theKreis to their ortheir employee,permitting appear agent

óf Kreis andreason of thewas negligenceplaintiff injured by
theon the ofthere was not partany contributory negligence

Mr.defendants are liable for the ofthen theplaintiff, negligence
—­ of theif in fact he was not an orKreis­ even employeeagent

Christian,defendants, as I statedthe Sandraplaintiff,provided
”before, the of due care.­was in exercise

in its and in the of the coursethe lightcharge entiretyViewing
Sanborn, we believe thatthe trial v. 101 N. H. 245­of (­Cyr ),

thethe instructions of which defendants complain adequately
v.the law. 90 N. H.covered applicable Manning Company,

167, the are overruled. v.170. CyrexceptionsAccordingly,
Sanborn, supra.

the defendants is that the CourtAnother of error byassignment
not, take from the the issuedid in his juryspecificallycharge,

“ ”Allen Eloise Elden.the of Eldenof personal negligence and/or
in the writ.such as this was claimed plaintiff’sNo negligence

that the case was tried on the ofThe record discloses theory
histo the Eldens because ofKreis’ being imputablenegligence

circumstances, wasthese it notIn onlyauthority.apparent
this instruction v.for the Court to interject (Lynchunnecessary

485, but it well have been con-95 N. H. 490), mightSprague,
We therefore overrule theseto the exceptions.fusing jury.

theirthe refusal toThe defendants also that Court’s giveargue
“4 This reads: TheNo. was error. request plaintiff mayrequest

a fall a horsebecause she sustained fromnot recover simply
” this,to the Courtto either defendant. In regardbelonging
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theandthe burden ofthe the of proofto meaningjuryexplained
andthis burdenrecover, must sustainthat thefact to plaintiffs

“ Now, a lawsuitbecauseHe also added: justprove negligence.
neces-does notand has beenhas been injuredsomebodybrought

” was not essentialItmean that there should be recovery.sarily
of the request.that the Court use the exact Mutterperlphraseology

Railroad,538, 544; v.Hotel, H. Smithv. 106 N.Lake Spofford
the defendantswhichH. 430. The fundamental88 N. principle

incoveredwasto have laid before the adequatelyjurysought
on thiscannotthe as and the defendants prevailcharge given,

321,State,Davis v. 94 N. H. 323.exception.
theto coverWhat we have decided majorityappearsalready

defendants, as well as thosetheof the advanced byarguments
a stable owner doescuriae. The thatof amicus liverysuggestions

a he anot insure the absolute of to whom rentssafety person
“ahorse and that instructor is not an insurer of theriding

” are, course, true,absolute of a of since oursafety pupil general
andrule the one here is that isapplicable onlyliability imposed

212,Association,for causal v. H. 217.100 N.negligence. King
True, too, is thethe that scienter on the of defend-argument part
ant is to warrant for a ofgenerally necessary recovery display

or other characteristics an animal. Bolductemper dangerous by
Crain, 163;v. 104 H. 2N. & The Law of TortsHarper James,

However,835. these authorities are to this case.p. inapposite
This was not a bailor-bailee situation nor one wherein liability
was and unforeseen vicious actionspredicated upon unexpected
of the horse The case was tried and submitted to theMay. jury
on the that a andteacher of skilltheory riding experiencegreat

takefailed to reasonable care to aprotect fourteen-year-old,
from to which she wasfrightened pupil obviouslydangers

discussed,For reasons we hold that theexposed. jury’salready
that Kreis’ is sustain-caused Sandra’sfinding negligence injuries

able on the record.
A further statement amicus curiae that who mountsby everyone

is,a horse should realize that he fall or off ofthrownmay get
course, However,sound. this relieve the defendants fromcannot

for falls caused theirliability by negligence.
It cannot be said that there was no evidence to thesupport

mistake,verdicts or that the Court fell into a and thereforeplain
the motions to set aside the verdicts cannot v.Powellprevail.

256,102 H. 257.N.Gagne,
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errornoissues, and there beingof allThis toappears dispose
trial,in the the order is

the verdicts.onJudgment

All concurred.
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