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Belknap,
No. 5431.

McGrath, estate AnnaR. Adm’r G. McGrathPaul of

v.

McGrath & a.Francis J.

3,May 1966.Argued

30,Decided 1966.June

&Snierson Chandler and S. P.Hollman (Mr.Philip John
Chandler for theorally), plaintiff.

andHall & L.Walker GeorgeCooper, Jerry Thayer {Mr.
W. Walker for the defendants.orally),

Kenison, areC. the factsThis is an case in whichagreedJ.
the the Court transferredandstipulated by parties Griffith, J.)(­

without the of law raisedruling question Seethereby. Powell v.
Co., 428,T. 429;A. & C. Taxi N. H.104 Lariviere v. New

Co., 73; Estate,Fire Ins. 105 N. H. In reHampshire Massey
181,105 N. H. 183.

6,On 1955 the decedents to sellSeptember plaintiff’s agreed
land,and the defendants to the formers’agreed buy buildings

Alton,and in New apersonal property Hampshire, being general
trade, will,store and restaurant with stock in res-together good

taurant fixtures and other located on thepersonal property
furniture in the above thepremises, located store.except apartment

The contract $52,000,that the was ofprovided agreed price
$15,000which was theon and the balanceof titlepaid passage

each,in of andweekly payments $45 bothincluding principal
interest, secured a second The containedby contractmortgage.

“clausethe which is in infollowing these Itdispute proceedings:
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on secondthe balance remaining mortgagethatis further agreed
of of first part,survivordeath of partiesupon [Francis James

asconsideredshall be paidAnna G.andMcGrath McGrath]”full.in
andcontract towith thein conformance buywasA deed given
within accordancemade the defendantswere bysell. Payments

and thelifetime of the decedentssale thedie contract of during
4, andFrancis McGrath died 1957survivor of them. AprilJ.

15,died 1962.Anna G. McGrath November
“ The isreads in as follows:The reserved case plaintiffpart

McGrath, andthe estate of Anna G. claimsthe administrator of
in above thatthat the the quoted recitingprovision agreement

the that thethe death of the survivor of two sellers mortgageupon
as full is invalid and of no effectbe considered inwould paid
a of a ofit constitutesbecause testamentary disposition portion

McGrath,Anna and that while he does not contestthe estate of G.
matter,in this heof the execution of thethe validity agreement

not be construed asasserts that this properlymayagreement
death asinter vivos or in of oreithertransferring, expectation

testamentary disposition any propertyin the of Annaa interest
G. McGrath.

“ If thetransfers this withoutThe Court question ruling.
thisdecides the question,Court against plaintiff uponSupreme

”for the defendant.there will be judgment
the anThe of ofauthority supports validity agreementweight

with a debt or a that suchcontemporaneous legal obligation
terminated the death of theshall be orextinguished byobligation

Estate, 458;2In re Wash. 2dcreditor or the Lewis'obligee.
Allen, 471; Homes,Ill. v.Miller v. 339 App. Symmonds Pacific “2d A.L.R. 634. An224 Cal. 507 Annot. 127App. (1964);

aton the of the creditor that the balance owedpartagreement
death is considered or shall not be collectedthe creditor’s paid

loantheif it is of original agreement,partis upheldusually
a in a land contract that the balance of thelikewise provision

at the vendor’s death is haspurchase price unpaid forgiven
” Atkinson,been on a . . . .contractual basisusually upheld

Preuitt, 66;Wills 195 v. 113 Okla. 1(1953 ); Daugherty Page,
Wills s. 6.17 Where a note asrev.(Bowe-Parker 1960). given

-for the of a restaurant that ifpart payment purchase specified pay
maker,ee the the balance of the notepredeceased outstanding

be deemed it held in v.would to been washave Nunnallypaid,
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existed2d Cir. 1964 that noWilder, liabilityF. 843330 (D.C. )
thatdeath of the maker. The conditionthethe noteon following

death of the creditor isterminates on theofthe paymentobligation
Chase,v.See 87and not testamentary. Reynoldscontractual

227, 230.H.N.
in 6were summarizedsuccinctlyThe principlesgoverning “Contracts, ThereCorbin, Rev. ed. 1962­ as follows:s. 1267 )(­

shall bethat the contracta creditorare cases in which provides
‘­ ’ be in casevoid,­ the debtor shallnull and or that discharged, ‘­demand, dueor before thedeath beforethe makingof creditor’s
date,’ In cases theor before actual is made. such pro­payment

a an at avision is valid one testamentary disposi­(not attempt
death, athe as as oftion­ discharge); occurring specified,operates

to thatthe contractual condition subsequent obliga­obligation by
itIf the is that death shall evention. thoughprovision discharge

due, a sub­occurs after the debt falls the death is true condition
to the debtor’s of immediatesequent duty performance.”

entered into a commercialtheIn the casepresent parties
a valuableforthe defendants acquiredwherebyarrangement

their written contractbusiness. Pursuant toconsideration a going
$15,000, a deedreceivedsell, defendantsand theto paidbuy

and interest inbalance of weeklyand to the principalpayagreed
Ina second complianceof secured mortgage.by$45payments

con-theseand the second paymentswith the contract mortgage
vendors and thethe lifetime of thebe madetinued to during

in “that thethesurvivor of them. The agreementprovision
sur-death ofthe secondbalance on mortgage uponremaining
wasas in full”shall be consideredof paidvivor vendors],[the

in of theviolationannot testamentary dispositionattempted “Estate, 2 was2d 458. Itre Lewis' Wash.statute of wills. In
limitation, the toon dutya purchaser’sby agreement,merely

449-450,Contracts, 741, n. 4.5Corbin, 5.3A (Rev.pp.pay.”
ed. 1960).

estate underof histhat a ownerThe mere fact property disposes
for hishimwhich paymentsa business gives weeklyarrangement

an invalidbusinesslifetime, not make thedoes arrangement
eventsnormal course ofIn the personstestamentary disposition.

as a substitute fordeed, ornote contractuse awill mortgage,
a will iswill. When employedthe same purpose byaccomplishing

aBut when con-with the statute of wills.we require compliance
it invalidwe not declareis dotractual employedundertaking
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because it in beenwhat could have accom­accomplished part
the use of a will. It isplished as that contractualby important

be as it is to ademand clear demonstrationupheldundertakings
“ ”event,of intent. In the two are the same.­nottestamentary any

Wilder, 843,v. 2d330 F. 847 Cir.Nunnally (D.C. 1964).
In accordance with ofthe terms the reserved case the order is

theJudgment for defendants.

All concurred.


