
251

Rockingham,
5468.No.

LougeeBarryRobert C. Wallace v. N. & a.

4, 1966.Argued May

30,Decided 1966.June

R. Scammon and G. Whitman WhitmanRobertGeorge (Mr.
for theorally­ plaintiff.),

Perkins, Holland & and Sanders &Donovan Upton, Upton
Richard F. for the defendants.(Mr. Upton orally­ ),



252

Duncan, thechild is the child ofThe minor only marriageJ.
wife,and He wasWallace hisof the Robert C. Becky.plaintiff

31, until1958, and lived with bothborn on parents AprilJuly
1, his mother withHis then separated, returning1961. parents

child, while thethe of her atthe to home parents Hampton,
he wasin where thencontinued to reside Minnesotaplaintiff

divorce,1961,22, filed a libel forOn Beckyemployed. May
3, 1961, a decreewas on October by grantingwhich granted

child, the of visitation.of the to plaintiff’sher subject rightcustody
23, father,1962, M. wasCarl Lougee,On Becky’sJanuary

minor,theand estate of onof the personappointed guardian
with theconsented stipulationa to which the plaintiffpetition

of theof for thehe would be relieved supportthat obligation
thechild, at five dollars a week decreewhich had been fixed by

Seeof divorce. RSA 463:12.
underwent twoher return to New Hampshire BeckyFollowing

1962.1961 and Herin Decemberoperations Januarysurgical
10,and she died on Februaryillness incurable Sunday,proved

1963, five of Onher son was not age. Friday,when yet years
8, of1963, her to theadoptionshe endorsed consentFebruary

Thethe their forpetition adoption.child defendants uponby
tothe same anwas delivered on the of dayeveningpetition

11,filed on 1963.for and was Februaryfiling, Monday,attorney
the theThereafter, court petitionhearings by probatefollowing

1964,18, followed.and thiswas on appealgranted September
tothe relateThe sole issues jurisdictionby appealpresented

mother’s consentcontends that theenter the decree. Theto plaintiff
death occurred beforea because herto the was nullityadoption

which she hadinterestthe was filed and terminated anypetition
child; the had noand that jurisdictionin the of the Courtcustody

nor aban-tobecause the neither consented the adoption,plaintiff
child, statute. RSAof thedoned his within the meaning adoption

461:3.
“in follows: Consent.statute on aspartThe providesadoption

-child,. the of fouras . . the if ofotherwise ageprovidedExcept
them,or of shalland his the survivorteen or upward, parents,

abandonment... case ofin to the inconsent adoption;writing
. the of theof . . remainingon the either consentpart parent

neither is theshall be sufficient. If parent guardianliving,parent,
RSA 461:3consent. ...”may supra.give

p­thedid tois not that the not consentIt disputed plaintiff ado­
the master foundtion, it before Thebut court.actively opposed
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child, and ruled that thehowever he had thethat abandoned
mother, wasconsent theof the deceased endorsed petition,upon

to enter thethe of the courtsufficient to establish jurisdiction
abandonment, the master the view thatIn adopteddecree. finding

. . . aconduct which evinces settledimports pur­“abandonment
duties and allall relinquish parentalto parentalpose forego

” established suchthat the evidencechild. He foundclaim to the
issue is herethe No presentedon the of plaintiff.conduct part

that issueof thethe parents,suitability adoptingconcerning
court,the with­determined in their favorbeen by probatehaving

therefrom.out appeal
has failed to uncoverThe of counsel any authoritydiligence

the mother’sthe issue of the ofin on sufficiencypointdirectly
As counsel forof the statute.to the requirementsconsent satisfy

the statute inout, no is madethe provision byplaintiff points
consent, unlessa child withoutfor of parentaladoptionquestion

481,Vincent,v. 102 N. H.are deceased.both Durivageparents
hand, the no484. On the other statute contains express provision

a must date of thethat who consent survive theparent filinggives
date of the decree.of the or the of oradoption petition, hearing,

further parti-Once or herthe consent of a is hisparent given,
Thestatute.thein the is notcipation required byproceedings

aofafter entryafor a ofprovision waiting yearperiod
enteredbedecree, is toabefore decree of adoptiontemporary

requirement461:5 makes implied(RSA unlikely any(supp)),
of survival the or parents.by consenting parent

The of and child is con­family relationship parent commonly
either,sidered to extend the lifetime of and the concernbeyond

of one the thefor other transcends One be thegrave. parentmay
child,of a deceased aor the child of deceased RSAparent.

551:10; 561:1. as well as of areProperty rights rights custody
affected v. H. 135.86 N.vitally adoption.by Young Bridges,

It be that of in the nature ofmay granted rights custody, things,
death. RSA 463:4. Orders of inwith aterminate parent’s custody

andof theabate death of one parties,divorce uponproceedings
willof the ordinarilyand surviving parentthe obligationsrights

Leclerc, 121;H. v. 306v. 85 N. Barry Sparks,revive. Leclerc
463:12; H.v. 83 N.See RSA LessardMass. 80. Company,

however, undertakenthe hadbefore us plaintiffIn the case576.
himself, ofin favor of the child’s any rightdivest guardian,to

463:1, LeclercRSA 18-ahave so revived. );which (supp­might
Leclerc, Lessard v. supra.v. Company,supra. Cf.
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invalidate the consentthe statute toof operatesNo provision
ain this case. It was uponthe mother formally givengiven by

court, and the mother’sbe filed inintended to duringpetition
an who filed it.tolifetime delivered for attorney promptlyfiling

withdrawn, either before it was actedconsent was never upon,The
Vincent; 481;v. 102 H.or after. N. WynessDurivage supra,Cf.

See v. 69 N. H. 575.v. 292 Mass. 461. Page Library,Crowley,
nature, and been asin providedhaving givenBeing personal

lifetime,the nothe statute and mother’s compellingby during
it should not remain effective after herreason is whysuggested

Estate, Pa.death. See 283 157.McCutcheon's
thewe hold that the of mother’s consentvalidityAccordingly

death, under thewas her and that itsunaffected sufficiencyby
the time its executionis to be determined to ofstatute according

filed. See v.with intent that it should be Anderson Insurance
Estate,375, 383;H. McCutcheon's75 N. supra;Company,

Ford,v. 215 472. When she con-Bank Ky.Nat.Georgetown
sented, the naturalhad to for“she alone authority speak

statute,under the if the father had abandoned the child.parents”
635,Minor, Mass. 642.461:3, a 338RSA supra; Adoption of

of thethe written consentthe of the bearingpetitionUpon filing
entertaintomother, court hadthe jurisdictiondeceased probate

itshoulda decree ofand to enter adoptionthe proceedings,
Lucius v.the child.had abandonedthat the fatherappear Cf.

Wistner, 97 N. H. 128.
“­ asin the cases toato beThere seems practical unanimity

‘­ ’ p­anwhen used inabandonment­of the wordthe definition ado­
conducttheexists whenabandonment parent’stion statute:

anddutiesalla. settled toevidences forego parentalpurpose
the timethe child forall claims to prescribedrelinquish parental

” Dinelli,378, 392; v.Ind. L. Emmonsstatute.­ Note 40by J.
Katz,als, Law 57 1964­Clad et );Ind. 249. See Family (­235

64, 78-79, 85;L. Annots.51Law of GeorgetownAdoption, J.
824,662, 665, 2d 847.2d A. L. R.A. L. R. 4735

whichforstatute noThe New prescribes periodHampshire
beis not tohave existed. Abandonmentmustthe abandoment

“­ awhichthe effects ofan thing, legalconsidered ambulatory
aofat will theby expressionmay dissipatedelinquent parent

”discarded child.­ Daviesof the Adoptionfor the returndesire
Minor,also, a579, In reCase, 587. See353 Pa. Adoption of
Minor,a644, Cir. 1944­2d 648 ); Adoption144 F. (D.C. of
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292; Case,343 432,Mass. 345 Pa. 435. The thatfactHazuka’s
a haddivorce been decreed between the in anwhich orderparents
of was entered did not acustody of abandon-preclude finding

Otis, 483, 484,ment. v. N. H. 487;Wilson 71 Annot. 35 A.L.R.
662,2d 688.supra,

A different conclusion was reached in v. 315Ksypka,Zalis
479, 483,Mass. relied There,the under aupon by plaintiff. “wilfully

statute with the consent of a who haddispensing parent dese­”rted­ and to for his child aneglected provide for ofperiod
a theyear the court heldpreceding adoption thatproceedings,
a be“cannot saidparent to have deserted hisrightly wilfully
child while she is in the of another with his consent andcustody

a of adecree court of ...”by Besidecompetent jurisdiction.
a difference inpresenting the casestatutory provisions, repre­

view,sents a and has in thatminority presented problems
Wasserman,See Assent tojurisdiction. 37 Mass. L.Adoption, Q.

3­ ­ 56. The views the cited case are(No. ) p. incon­expressed by
Otis,sistent with Wilson v. and are not in thissupra, adopted

case.
“The master found and ruled: It well be that neithermight

visit,the failure to the failure to contribute to nor thesupport,
to the as ofcondition relieved fromagreeing guardianship being
taken each itselfsupport, would be sufficient to theby support

of abandonment oncharge However,the ofpart [the father]. ‘the master finds and rules that taken aevidencetogether they
settled to allpurpose duties and allforego parental relinquish

claim to’parental and establishes ‘a case of aban-[the child]’ ”donment on the ofpart father],[the
different could bePossibly reached on thefindings transcribed

record. Reluctance the to invade theby plaintiff household of
the mother’s if he was notparents welcome there would be

Mistrust,understandable. circumstances,under such bemight
to account forthought a failure to visit or send to the childgifts

hisupon But consent thebirthdays. father toby guardianship
of the child’s in return forperson freedom from financial obli­

for his isgation support difficult to reconcile with a claim of
continued devotion to duties and theparental welfare of the child.
The issue was one of fact for the determine,master to and the
record does not therequire conclusion that his wasfinding

aerroneous as matter of law. v. Me.151Thompson,Jones
462; Maxwell,Matter 429;4 N. Y. 2d Minor,aAdoptionof of

292;343 Miller,Mass. In resupra, 15 Ill. 2d 333.App.
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offrom evidence threeto the exclusionThe plaintiff excepted
inhim when he resided Connecticuttowritten the motherletters by

the state of mindwere offered to show1962.in TheyOctober
isItthe abandonment.the mother with to issue ofof respect

abandonment of thereflect no ofthat they suggestionargued
for thefather, solicitude the motherthe but showedchild byby

-- letters wereconsider that theand son Wefather relationship.
were inAtexcluded. most they conveyingambiguousproperly

child,the andintent with toof the father’s respectany suggestion
ofof mother’s state mindwere The relevance thehearsay.they

is notissue of abandonment apparent.to the
other statementsthe defendants toOffers prove extra-judicialby

reasons. Wewere for likemade the deceased mother excludedby
and theerror of law in thefind no upon appeal,proceedings

are overruled.plaintiff’s exceptions

overruled;Exceptions
dismissed.appeal

All concurred.
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