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Hillsborough,
No. 5473.

Duane,Herbert T. Jr.

v.

Handling Systems,Northeast Inc.

5,Argued May 1966.

30,Decided 1966.June

and R.Burns, & Paul Cox (Mr.NadeauBryant, Hinchey
for theCox plaintiff.orally),

and Richard C.Booth, Starr & PetersLangdell,Wadleigh,
for the defendant.KohlsKohls orally),(Mr.

aLampron, 8, entered in contract1961 theOn plaintiffJ. June
Brothers, Knoxville, for theTennesseewith Inc. ofDempster

$14,383 andthe amount ofa forof bodypurchase Dumpmaster
Stewart,$11,930. H. thefor majoritycontainers Royaccessory

in the defendant Northeast Handlingstockholder company,
Manchester,inInc. with its of business theplace signedSystems,

“ ” The delivered to Stewart oncontract as Salesman. plaintiff
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a check forand 30 seconddate a for on$600that check June
recovered the$2,500 $3,100 to bethe bysoughtconstituting
anotherwas to forwardPlaintiff paymentfrom Northeast.plaintiff

31, 1961$1,600 and onlast week ofof in the July September
balance due.a of thefurnish bank guarantee

recalled to servicethe was militaryIn that summer plaintiff
Northeastand he so notifiedhis businesswhich disrupted plans

the on behall ofStewart informed plaintiff Demp-and Dempster.
andsell accessoriesit rather the orderedster that would equipment
held due toand their upthan to store them have payments

obligations.plaintiff’s military
The Trial Court found as follows:
“­ and conferences3­ virtue of correspondencesubsequent(­ ) By

Stewart, Defendant,the and thebetween Plaintiff Mr. representing
the was reachedand whichDempster Company, agreement

the for the resale thecleared of subject equip­waysubstantially
ment, the Plaintiff’s recall tounexpectedoccasioned by Military
Service.

“­ sell hisThe Plaintiff Mr. Stewart to interestauthorized(4­ )
unitin the to Downing.

5­ The sale a thirdto in“(­ ) took sometimeplace Januaryparty
1962, and at did thethe Plaintiff that time not return ofrequest

account,monies in wereon nor there conversationsany paid any
sometimerefund until the madePlaintiff such requestregarding

1962,in at the time Service.of his fromAugust discharge Military
“­ in theThe(6) plaintiff voluntarily participated agreements

addition,the resale of the unit. In hesurrounding subject
forthat his be sold with the unit whichtruckdistinctly stipulated

he would and did full thereceive frompayment Downing
Service,Container the that thesame company purchased subject

-Dempster Dumpmaster.
“­ 7­ andThe Plaintiff’s various conferences(­ ) correspondence

Brothers,with Mr. and theStewart Inc. tosubsequentDempster
of the valid cancellationcontract did not effectuate asigning

... or of the butmodification original obligationscontractual
resulted in resale of the which timea subject equipment during

Defendant,the Mr. and the wereStewart CompanyDempster
naturemore in the of accommodation request,acting uponparties

without ever to modification ofthe variance ... orconsenting
n­the terms of the contract carried with the Plaintiff’s unco­which it

ditional to make fullguarantee payment.
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“­ The was to the Lovard atsold the(8) Dempster Company
cost. In turnBrothers’ Lovard sold to theDempster Downing“” The Court also ruled that no accord or satisfactionCompany.

”between thetook place parties.
The andmaintains that the of the Trialplaintiff finding ruling

that between him and was stillCourt the contract inDempster
are of the Asforce the evidence. statedcompletely against weight

in his “the thatbrief contends the reasonableplaintiff only
case wasconclusion from the in this is that there aevidence

the thetermination of contract between andoriginal plaintiff
cancellation,bewhether such termination labelled aDempster,

rescission, satisfaction, novation,accord and or thedischarge,
” He further that the oflike. because of termination theargues

contract, the that was awith fact disclosedDempstercoupled
that neither nor Northeastso Stewart acquiredprincipal, any

(Sec­thetoindependent deposit nd), Agency,right (Restatement o­
a directed favor.s. verdict should have been in his320),

aadmitted in contract with theHaving entering Dempster,
of that hishad the burden thereunderplaintiff proving obligations

in such as to him the returnhad been terminated a entitle toway
Corbin,463;v. H. Con­of his 99 N. 6Newcombdeposit. Ray,

tracts, 1280, 2d134s. ContractsSimpson,(1962­ ); (­ ed.)p.
205-208, The414-421 Trial Courtss. (1965). havingpp.

him, has the ofthe now burdenfound plaintiffagainst showing
favor thatevidence in hiscourt the was soin that conclusivelythis

v.find for him. Com­reasonable man coikldfail to Romanono
Mills, N.404, 406; 95 H.v.95 N. H. Condiles Waumbecpany,

Carroll,127, 128; H. 287.v. 93 N.Bryson
service aboutinhe activated militarythat wasPlaintiff testified

whichhis to the25, truckand that in1961 NovemberAugust “­ ” in Knoxvillewashad been attached sitting­bodyDumpmaster “­ p­it, wouldto see whattohad told not shipas he Dempster ha­” Stewartinformed Dempster, throughLater he was bypen.
dealer “that hadNortheast, aits franchise they chanceforacting

Iwhenitme, gotcould reorderand that Irid of it forto get
leftbe withI notwouldmeanwhich wouldthe Serviceout of ” Plaintiff’sI out.­a whenold gotyearof equipmentan old piece
He waswith his consent.unit were soldandtruck the disposal

dealeranothertruck, sold towasthe unitfor thedirectlypaid
oncommissionno orthat it made profitsocostat Northeast’s

the sale.
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hishe to resumePlaintiff also testified that intended original
when he was released.to enter into the businessplans disposal

$3,100 todid I had startHe not demand the “because hoped
ifand I felt that Iafter release from activeup again my duty,

the and I wouldleft on I would show faithdeposit goodmoney
”out.have an easier time or when I gotfinancing getting going

He also that that and hadtestified he knew NortheastDempster
hea Plaintiff further testified that nevercommission arrangement.

heard was still bound on thefrom as to whether heDempster
“ ”itor whether he owed oragreement any money anything.

20, 1962,After he was servicefrom military, Augustdischarged
“Stewart as what I wanted to At that timecontacted him to do.

know,I still didn’t I have the I thinkbecause didn’t financing.
asked,a Ilittle later on we the . . . and Idiscussed agreement

”think the Plaintiffaround October ... for return of my deposit.
return hisnever had that wouldany understanding Dempster
neverdown It is that there wasoriginal payment. anyagreed
$3,100 orbetween and Stewart to return theplaintiffagreement

of it.any part
wereStewart testified that after truck andplaintiff’s equipment

1962,in to hesold because Duane wanted be protected,January
entered an for same so that wouldorder the equipment plaintiff
not have to a when he from service.returnedpay higher price

service,was heStewart also testified that while Duane in the
“received a letter he could not out soon enough,indicating get

that he was thefor time when he could back intojust waiting go
this business.”

An examination of evidence fails to reveal that it wasthe so
that hadthe contract been terminatedpreponderant plaintiff’s

that we the andmust conclude that Trial Court’s finding ruling
that the had resulted a failurecontract not terminated from of

act in itsthe Court to or consideration ofproperly intelligently
the evidence or that it was misled in at an unreasonablearriving

404, 406;it. v. 95conclusion from Romano N. H.Company,
127,Mills,Condiles v. Waumbec 95 N. H. 129.

testified the saleStewart that Northeast’s normal on ofprofit
$14,355.38,was the andthis of of theequipment price body,20%

$11,930 the This commission wouldof of the containers.price
$3,100far in excess of the made the Thebe deposit by plaintiff.

record does not a or that the hascompel finding plaintiffruling
histhat the Court’s denial of to recoverconclusively proved right
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an amountthe defendant to retainhis down will allowpayment
failure tothe it has sufferedin excess of by plaintiff’sdamage

1124, 13, 16;Corbin, Contracts,his 5A s.contract.perform pp.
Contracts, a,Restatement, s. 357 comments Newcomb), g.(1­ Cf.

v. 99 H. 463.N.Ray,

Judgment defendant.for

All concurred.

Coos,
No. 5474.

William G. Rodd

v.

Titus Construction Co. & a.

5,Submitted May 1966.

30,Decided 1966.June

and W. Mahan forMack M. Mussman Richard (by brief)
the plaintiff.

defendants Kenneth& forQuint Greenhalge byCofran, (­ brief)
E. and Florence L. Garland.

Wheeler, a lienThis is an action to mechanic’spreserveJ.
the writ is as follows:under ch. 447. The declaration inRSA .


