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Sheehan, & Green and F. DevanBass (Mr.JosephPhinney,
for theDevan orally), plaintiff.

General, and R. PeterS. Attorney Shapiro,George Pappagianis,
d­theGeneral Mr. for defen­Assistant Attorney (­ orally),Shapiro

ant.

Lampron, was orderedThe which the StateinterrogatoriesJ.
answer were theto following:

name, address,is and title of the“1. What the personjob
?the answers to these interrogatoriesexecuting

“ have reviewed2. Prior to these interrogatories, youanswering
and the State of Newall data within the control ofpossession

landthe ?to the condemnation ofpertinent plaintiff’sHampshire
landmetes, and the“3. Describe boundsby square footage,

areas taken from the plaintiff.
“ wereawarded to the4. State whether the plaintiffdamages

- State,a full time an inde-of the orasséssed employee byby
real estate appraiser.pendent

. .Was than one made ? .more appraisal(a)
“ ? .was the date of each . .6. What appraisal
“ best, usewas and of8. What the most advantageoushighest,

”?takenthe realty
hasThe State waived its toobjections answering interrogatories

2,1, and 3.
answer, and wasthe State refused toThe whichinterrogatories

so, to theto donot ordered the Court pertained followingby
the sizeof ofand eachmatters: experience training appraiser;

same, smaller thanwhether the orthe realty appraised, larger
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imme-taken;that fair ofthe market value propertyplaintiff’s
ofand the damagesto after the portionprior taking;diately

was determinedseverance; market valueattributed to whether fair
or repro-incomesales of businessby comparable properties,

costs; earningsindetails as the criteria used computingduction to
methods, to determinecosts;and if usedother any,reproduction

attachtovalue;fair State wasmarket and the requestedfinally
of plaintiff’seachto the a of appraisalcopyinterrogatories

property.
The State notdoes contest the fact that is andiscovery integral

of our a andpre-trial and been broadprocedure haspart given
Ice v.Durocher's Cream Peirceliberal Co. Con­interpretation.

293,Co., N. H. 295. Its to106 objectionsstruction answering
are based on thesubmitted contentioninterrogatories mainlythe
is frominformation asexemptthe withinsought discoverythat

-­ rule;the work theproductthe privilege;clientattorney­ provisions
37;Court Rule and on theandof RSA 516:23 Superior ground

and its bases are not ofevidence pre-trialthat subjectsopinion
discovery.

“­ rule communicationscommon law that confidentialThe
and are anda an protectedbetween client attorney privileged

”in thisis and enforcedfrom jurisdiction.inquiry recognized
27, “The rules of evidencev. N. H. 31.97Landry,Shelley

at trialwhich would privileged governmatters suchgovern
” 2d,Am.arise 23matters when discovery.they during Jur.

169, 507; v.and 5. Monier Chamber­p.Depositions Discovery,
lain, The2d 1966213 N. E. 425 general principles(Ill. App. ).

asstated behave been to follows:of the privilegeattorney-client
aof is fromadvice kind sought professionalWhere anylegal

relatingsuch,as thein hisadviser capacitylegal communications
by client, are at hisin confidence theto that madepurpose,

from disclosure himself orinstance bypermanently protected
the is waived the clientadviser unlessthe protection bylegalby

Evidence,8or his Wigmore, (­McNaughtonlegal representatives.
2327-2329, 554, This2292,Rev. 634-611.55.1961) pp.

v.the Radiant Burner Inc.would to State. Seeapplyprivilege
314;Association, F. 2d Annot. 98 A.L.R.Gas 320American

2d 241.
“­ aThe essence of communication between attorneyprivileged

and and the its fromclient likewise basis of exemption discovery
” 2dChamberlain, 213 E.is v. N.its Monierconfidentiality.
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425, 27,433 97 H. 31.1966­ v. N.App.(Ill. Shelley Landry,);
thereof madeand employeesObviously appraisals reports by

oftheof to theState or Departmentby appraisersindependent
orPublic Works and or other such body,Highways, agency

would notin the of outcourse the ofregular laying highways,
within v. Bostoncome the attorney-client privilege. McDuffey

R., 179; v.& Maine R. 102 H. Brink Multnomah County,N.
NorEvidence, 93, 188.517; McCormick,507,224 Ore. 5. p.

thewould the mere over of these documents to Attorneyturning
with thatGeneral or other for the State clothe themsome lawyer

413, 414. The testH.Lebanon, N.78v.privilege. LaCoss
to determine whether are discoverable is whether theirthey

havecould been orderedproduction before transfer to the
Snow, 7, 8;Petition 75 N. H.attorney. United States v.of

460,2d322 F. 467 Cir.Judson, 8 Evi­(9th 1963); Wigmore,
dence, 2307, 592,Rev. 1961­ s. 593.(McNaughton ), pp.
However and thereof made forappraisals reports confidentially
the State at the of an from whom the State isrequest attorney

advice and communicated or turnedseeking legal confidentially
over to the bewould and not toattorney privileged subject

v. 516;Brink Multnomahdiscovery. 8County, supra, Wigmore,
Evidence, 2317,s. 618.supra, p.

Even information and documents not bethough may privileged
underfrom the stilldiscovery attorney-client privilege, they may

be under the work of the Workdoctrine.exempt product lawyer
defined as thecan be result of an activitiesproduct attorney’s

when those activities have been conducted with a view to pending
or The work must have formedanticipated litigation. lawyer’s
an essential in the of the data which thestep procurement

seeks, and he must have dutiesopponent performed normally
495;attended to Hickman v. U.329 S.by attorneys. Taylor,

Co., 55;v. F. R. D. Colum. L.15 50Scourtes Albrecht Grocery
1026, Court,Rev. See v.1063. State ex rel 102Regan Superior

224, 227; Court, 228,N. H. State v. 106 231.N. H.Superior
These two denialfor of havegrounds pre-trial discovery

different and characteristics. The theof attor­purposes purpose
is to full disclosure of informationprivilegeney-client encourage

between an and his client theattorney by inviolabilityguarantying
Chamberlain,theirof confidential communications. Monier v.

425, Evidence,213 N. E. 2d 433 8App. 1966); Wigmore,(Ill.
so2291,Rev. 545. Communicationss.(McNaughton 1961) p.

are are admissiblenot available on norprivileged discovery they
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Skorch,v.at itself the client’s consent.trial onexcept Kemeny.the
however,mean, that160, This not22 Ill. 2d 164. doesApp.

be testifiedand of the cannotthe observations conclusions experts
admitted on issuesand in as relevant facts theto evidence being

Donovan, 57 Cal.v.tried. ex rel. Public WorksPeople Dept. of
346, 355; 455, The for the2d 14 L. Rev. 469.Stan. purpose

a is tothe work of lawyer preserveaccorded productprotection
thatour an attorneyofadversary system assuringlitigation by

shall,his infiles unusual circumstancesprivate (goodexcept
hiscause or remain free encroachments byfromnecessity),

267,Co., 49v. Huber Del. 269.Co.adversary. BakingSparks
beMatters the maywhich the of lawyerconstitute work product

andshown, and if materialtosubject for causediscovery good
v.relevant Therrienbe at the trial.admitted in evidencemay

U. S.329197, 199; v.99 N. H. HickmanCompany, Taylor,
495, 52; 23 Am.511; Co.,v. Ill. 2d50Illinois PowerDay

2d, 195, 552.and s.Depositions Discovery, p.Jur. “­hisThe of a consists of mentalwork product lawyer generally
”conclusions, or theories.­ Hickman v.impressions, opinions legal

consist mem­508. It ofmay correspondence,Taylor, supra,
oranda, exhibits,such those of real estateasreports, appraisers,

briefs,trial drafts of forproposed pleadings, plans presentation
statements, matters,of and other obtained him or atproof, by

the of ahis in or antic­direction preparation pending reasonably
behalf of a client. v.case on Scourtes Albrechtipated Grocery

55, 58;Co., 6.9,15 F. R. D. Civil Procedure s.James, (1965­ )
205; 940,74 Harv. L. Rev. 1030-1031. See State ex rel.p.

Court, 224, 227;N.v. 102 H. v.StateRegan Superior Superior
Court, 228,H. 231.106 N.

However, unlike communications covered theby attorney-client
work as stated,the is notprivilege, product, previously beyond

matters bethe of Such factsdiscovery.pale pre-trial might
admissible in evidence at the trial or clues to themight give

relevantexistence or location of facts. Or be useful forthey might
or Ifof corroboration. such relevant factspurposes impeachment

means, areare unobtainable other or underobtainableby only
such conditions of as tendwould tohardship prejudiceunfairly

of work bethe disclosure mayseeking productparty discovery,
197, 200;199,H.Therrien v. 99 N. Daycompelled. Company,

Evidence,McCormick,Co., 52;2d s.v. 50 Ill.Illinois Power
100, 206-208; 940,L. ThisHarv. Rev. 1033-1037.74pp.

in itsbecomes a for of the Trial Courtdeterminationmatter
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discretion the reasons which motivate theby considering protection
of the work of the with theproduct lawyer together desirability
of and defendant angiving every plaintiff adequate opportunity
to his case before trial. Durocher’s Ice Creamproperly prepare

Co., 293, 295;v.Co. Peirce H.Construction 106 N. Reynolds
251,v. 98 H.N. 253.Company,

The states that the of theplaintiff purpose interrogatories pro­
nature,to the State is ascertainto the andpounded background,

extent of determination the State of the fair market value ofby
at the time of the tender as to enable itplaintiff’s soproperty

beto more trialfor of the case. Theadequately prepared pending
Trial Court could find that the answers the firsttoreasonably
three to which the State has now waived itsinterrogatories

would the in his Drake v.objections help plaintiff preparation.
471,Bowles, N. H. 472.97

The other which the thefour Court ordered State toquestions
“­answer awardedwere: Whether the to the weredamages plaintiff

State,assessed a full-time of the or an inde­by employee by
real estate “was more than onependent appraisalappraiser”;t­ “made”; ”;he date each the best andof mostappraisal­ highest,“­ ”use the taken.­ the record before usof Onadvantageous realty

answers these could not be to be withinthe to foundquestions
the or of the work of anattorney-client part productprivilege,

from under RSA 516:23or otherwiseattorney, exempt discovery
Rule 37or Court No. 491 v.(RSA GibbsSuperior App R)

Prior, 107 N. H. 218. the Trial Court was notAlthough com­
that be answered Roberts,to order Rust v.pelled they (see 171

2d it was not an abuseCal. of discretion to doApp. 772) so.
Co.,v. Shoe 93 N. H. 354.SomersworthLefebvre

which the TrialThe other Court refusedinterrogatories to
dealtthe State to answer with theorder details ofgenerally

and amade of also ofplaintiff’spremises copyappraisals sought
in this field inThe decisions are far fromeach beingappraisal.

Whitman, 120,91 Ariz. for a review ofSee State v.agreement.
the made in the State’sthem. We cannot contentionsome of accept

the Commission isbrief that “the moment Land Damage ap­
‘‘ ’ ’”and at the door.is on the horizon knockingpointed litigation

landus that the number of casesIt seems to damage litigated
State in recentof theof the extensive property byout takings

andthat contention. Consequently appraisalsdisprovesyears
the Stateof ormade by independentby employeesreports

andof Public Worksto the Highways,Departmentappraisers
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under thecomewould notor other such normallyagency
aofthe workor be of productpartattorney-client privilege

Furthermore as documents would notlawyer. theypre-existing
wereifevenbecome or from theyexempt discoveryprivileged

State inturned over an for the preparationtoeventually attorney
507, 517;of 224 Ore.v.Brink Multnomahlitigation. County,

23 2d, 199, 556;Am. and Mc­s.Depositions Discovery, p.Jur.
Cormick, Evidence, 100, 204,s. 205.pp.

ofdiscoveryadvanced pre-trialAn against allowingargument
onall the factsis that bearingthe of information soughttype
toas obviousin arethe questionvalue ofthe market property

beshould not compelledthe Statethe other. Henceone side as to
itsthe names of expert appraisers,in advance of trialto disclose

theand valuation they placedand mentalmethods processes,their
Land, 18v. 6.82 AcresStatesUnitedon this property. of

v.195, See I. & Co.F. R. D. 197. E. DeNemoursDupont
237; Lines, Inc.Co., 23 F. R. D. United AirPetroleumPhillips

that inis furtherStates, F. R. D. 213. It26 arguedv. United
for one to acquire,it would be unfair partysuch circumstances

hashim, one whothe ofto opinionwithout expertexpense
thewherehisbeen adversary, especiallyengaged byalready

no in ob­has demonstrated difficultydiscoveryparty seeking
v.of his own. Ramacorti Boston Redevelopmentexpertstaining

455, 479, 482;377, 379; 14 L. Rev.Stan.341 Mass.Authority,
138,R. 2d 148.86 A. L.See Annot.

information, isitof such arguedIn favor discoveryof pre-trial
andand arduousthat cases are renderedcondemnation long

con-the numerous detailed questionssometimes confusing by
inthe considered eachfactors appraiser evaluatingcerning by

the maintained,isPre-trial itcondemned discovery,property.
would limit these issues and in and more effectiveresult shorter

- facts bettercross examination which would enable the trier of to
Whitman,and more decide the issue involved. State v.intelligently

120, 124; 509, 512; L.91 Ariz. 111 U. Pa. Rev. 74 Harv.L.
940, unfairnessRev. 1038. It is also that there is noargued

in this information inasmuch asofordering pre-trial discovery
thethe initiative and of thefor the construction highway,layout

records,of the ofselection appraisers, availability pertinent
witnesses,and is all andwithin the sole controlsurveys knowledge

Co.,of the State. v. 93 N. H. 354.SomersworthLefebvre
In this been whetherstate the lodestar has always pre-trial
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to thewill contribute oforderly dispatch judicial,discovery
ahas been asbusiness. regarded proper proceduralDiscovery

in advance of trial andaid to their casefor the prepareparties
and both courta method of surprise permittingpreventinglogical

beof the issues toand to have ancounsel intelligent grasp
v.the facts them.and of McDuffeyunderlyinglitigated knowledge

this179, HoweverR., N. H. 181.102& Maine R.Boston
the orwithout harassment of imper­must be partiesaccomplished

Id.,matters. 182.theirtinent intrusion in privatelegitimately
anof its discretionthe exercise playsthe Trial Court byHence

in thisthe desiredin flexibilityrole maintainingimportant
471, 472;Bowles, H.v. 97 N.tool. Drakeimportant procedural

Co., H.N.v. 106Co. Peirce ConstructionIce CreamDurocher's
for293, are to revieworders only295. Its discretionary subject

R.,R.v. Boston & Maine supra,of discretion.abuse McDuffey
182.

law that the Trialas a matter ofrecord we ruleOn the cannot
State answerin to order the toits discretionCourt abused refusing

deniedto which itall of the plaintiff’sor interrogatoriesany
ordered theCourt havecan we rule that the shouldNorrequest.

of them.answer or allState to any
circum-in the of unusualIt to us that absenceseems however

in the of thebe interest orderlyit would foundstances rarely
theState toto order the produceof businessdispatch judicial

Theitswere madeall which experts.of byreports appraisals
ofon somechooses not tothat if the State relyreason being

confusetrial their wouldat the merelythese productionappraisals
Statethe of discovery.the which is to purposeissues contrary

120,Whitman, As to the otherv. 91 Ariz. 125. interrogatories
iswhetherhave to determine plaintiffthe Trial Court would

willand the facts itdefenseto the State’sascertainendeavoring
ofdiscoveryis seekingor whetheron plaintiff essentiallyrely
v.it its own case.will enable Reynoldsfacts which to prove

251,N. H. 253.98Company,

overruled.Exceptions

All concurred.


