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47; Trusts, 58,s. Restatement b;s.1965) comment(Second),
Totten,Matter 112; Estate,179 Y.N. In re Petr­alia's 32of

Ill. 2d 134 TrustNashua Co. v.); 97 N. H.(1965 Mosgofian,
“17, 22, 23 meantimeIn the the(dissenting opinion). only

successful is be thesurviving depositor to one that thisvery apt
”court does itsnot hands on.­get Nashua Trust Co. v. Mosgo­

17, 21,97 N. H.fian, supra.
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&Nixon David L. forKing, NixonChristy (Mr. orally),
the plaintiff.

Devine, Millimet, &Stahl BranchMcDonough, (Mr. foseph
M. III for the defendant.McDonough, orally),

Wheeler, This is an action in case to recover fordamagesJ.
haveto been causedpersonal when theinjuries alleged plaintiff

fell due to a defect in the sidewalk to and 3within toadjacent
4 feel of the entrance of defendant’s business is aItpremises.

Manchester,case to v.companion 310,Gossler 107 N. H.
samethe and based the same facts.involving plaintiffs upon

“The to the facts: On or about Octoberparties agreed following
15, 1959, P.M.,at 12:15 the wasapproximately plaintiff walking

ain direction on a cement side-generally southerly type public
walk on the west side Street,of Chestnut Manchester,in New
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to,isa on said sidewalk whichAt adjacentHampshire. point
of the entrance of businessand within three to four feet way

Street, whichthe side of Chestnutlocated on westerlypremises
defendant,the the fell towere then owned plaintiff allegedlyby

anand due tosustainedthe personal injuries allegedground
Plaintiff does not claim that affirm-defect in said sidewalk. any

his caused the defectact the defendant or com-ative of agents
defendant,the to the datebut does thatof allege priorplained

the sidewalk defect andhad actual notice ofof plaintiff’s injury,
it, failed take actionhad been to but had torequested repair any

thea and The defendant wasas result of said notice request.
sidewalk,saidand in control of the toowner premises adjacent

and, as a was the owneran owner publicabutting upon highway,
areaa interest in the sidewalk where theof reversionary injury

sustained, thea in ofwas to of favor generalwaysubject right
public.

“ however, of aThe that for rulingpurposesparties agree,
matter,this thethe raised the in plaintiff’son issues by pleadings

”as true.be consideredmayallegations
theon the thatThe defendant a motion to dismissfiled ground

whichthe fell was a sidewalksidewalk which publicupon plaintiff
in andthe todefendant owed no toduty plaintiff keep repair

theof law raisedtravel thereon. The questions bysuitable for
and to dismissstatement of facts motionthe agreedpleadings,

andwere reserved transferred by Loughlin, J.
isstatement facts whetherThe issue the ofpresented by agreed

whoa to thethe defendant owner owed duty plaintiffproperty
in sidewalkdefect awas because of an publicinjured alleged
was causedwhich defect not bydefendant’sabutting premises,

defendant, of the defendantaffirmative of the but whichactany
butthe sameand had been torequestedhad been notified repair

it.relative tohad to take actionneglected any
rule, in“It is the common-law exceptrecognizedgenerally

ofthat the owner or abuttingoccupants propertyPennsylvania,
not, anreason ofa sidewalk doeson public solely by being

abutter, inviteesinvitees or businessto theowe public, including
abutter, to the sidewalk in safe condition.the aof duty keep

Torts,331,2d Restatement Second­Annot. A.L.R. 34088 ); (­ ),(II­
Hansell,349, 2d2; v. 160 Cal. 570.s. Ill. Winston App.

ofthat while theThe concedes overwhelming weightplaintiff
thedefendants to possible consequencesescapeauthority permits
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“situations,of their in similar such a rule isnegligence unjust,
violative of the of each of us to use due care in ourgeneral duty

others,with inrelations conflict with the thatprinciple requires
affirmative in the aconduct nature of ofwarning dangerous

Co., 62,v. A & Pconditions Tea 102 H.N. and(Partin 64),
to the trend of the law. ”31 Am. Trial 97.contrary Lawyers J.

The notdoes contend that the defendant should haveplaintiff
rather,taken some affirmative action but that under the circum-

it,stances here the defendant’s conduct or lack of should be
measured the standards of and due careagainst general duty by
a without barred anjury of anbeing by applicationarbitrary

rule of based aon linearbitrary location.nonliability boundary
The calls our attention to the so-calledplaintiff “Pennsylvania

”Rule iswhich to that and its ifunique jurisdiction validity, any,
is based the fact of An owner or tenantsolely upon possession.
in under this rule has thepossession ofprimary responsibility

in the or sidewalk in ofkeeping front therepair pavement
-owned or him and is liable for hisproperty occupied by neg

in to this if results. Greatligence failing perform duty injury
343,Atlantic & Tea Co. v. 102 F. 2d 344Boyles, (3dPacific

Cir. 1939­ The concedes that this basis of). plaintiff establishing
is andunsound invites theof case at bar onliability analysis

failure,die more basic of causal connection andprinciples duty,
injury.

To the facts theof case at bar “within thebring undisputed
of actionablecategory some act must benegligence, wrongful

”or ashown breach of Gordon,some v.positive duly.­ Flynn
198, 202;86 N. H. Market,v. Grand Central PublicKopfinger

2d389 P. 529 1964(Cal. ).
The to maintain andduty repair, reconstruct sidewalks rests

with the under the direction ofhighway the selectmenagent of
a town or and aldermenmayor of a and such sidewalkscity
shall be maintained “without further assessment to the abutting
owner.” RSA A252:3. sidewalk is a of thecomponent part

Manchester,v.highway 40 N. H.(Hall and under the410)
of RSA a247:10provisions has been created inremedy favor

of one certain defects in andinjured by Ithighways bridges.
would be toquestionable policy landowners orrequire abutting

thereof to make theirpossessors whichown createrepairs might
a hazard to thegreater than the defect.general public existing

No claim is made here that defendant,affirmative act of theany
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such cir-of. Absentdefector his caused the complainedagents,
towas under nothe defendant dutywe hold thatcumstances

motionDefendant’shisthe sidewalk premises.abuttingrepair
beto dismiss should granted.

Remanded.

All concurred.
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