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the Franciscan Fathers v.for 1961-1965. 97years Pittsfield,
396,H. The answer to transferred No. 2N. 401. is "no."question

Petitions dismissed.

All concurred.

Court,Manchester District
5484.No.

Kramas & a.Joseph

v.

E. Beattie Beattie’s Aquarium.d/b/aJeannette

8,Argued 1966.June
15,Decided 1966.July
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& ConstanceBetley forBetley (Miss theBetley orally),J.
plaintiff.

Nourie, Sundeen, & andWiggin, Nassikas Dort S.Pingree
for theBigg defendant.(Mr. Bigg orally­ ),

Kenison, C. A half Newcentury ago Hampshire by judicialJ.
decision, unheralded,and modernized aquietly of theportion
law of consideration off one of the historicalby errorslopping
of the common law. Case,It Pinnel's 5 Cokerepudiated 117a

Beer,and Foakes v. 9(1602­ Cas. 605 as) App. (1884) being
See, Ferson,neither Beer,nor The Rule in Foakes v.logical just.

31 Yale L. 15 Consideration, Ethics and( 1921); Havighurst,J. “Administration, 1,42 Colum. L. Rev. 27 The rule(1942 ).
that the of a less sum can neverpayment sustain an agreement
to a consideration,because withoutdischarge greater, however
well authorities ... issupported basedby upon misconception,

reason,is not founded in and becannot followed aban­without
”the that reason is thedoning greater principle life of the law.

Hubbell,v. 358,74 N. H.Frye 377. in v.Consequently Frye
Hubbell, it was held that of of asupra, debtpayment part

in fullaccepted for thepayment balance.discharged liability
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459, 464; 1123.v. Annot. 119 A.L.R.Watkins 91 H.N.Carrig,
theor matterWhether “the claim be unliquidated,liquidated

as the lesser sumitself into a of fact to whetherresolves question
” v.was in Co.as satisfaction full.­accepted Corey Steeplejacks

Contracts, 175,130; Corbin, s.126, 1A106 N. H. p.Cray,
119 (1963 ).

wasis that the defendantIn the case there no doubtpresent
lease,”lease, to “break thedissatisfied with the was attempting
rent forthe lease with the ofand wished to terminate payment

“the notation finalthe which borethe month of March checkby
”under lease. There is also no doubtand terminating payment

-were of thethat aware these facts because of defendthe plaintiffs
theand fromthe letters had receivedcomplaints theyant’s
thethe had believedIf presidingdefendant’s attorney. justice

lease thethat she was thedefendant’s terminating bytestimony
such,itand the defendant asfor the March rentcheck accepted

Railroad,and v.be an accord satisfaction. Hackettthere would
Manchester,511; N. H.& R Co. v. 8995 N. H. C Construction

thethe fromis evident that concluded506. However it court
terms of thethat had not violated thethe plaintiffstestimony

of rent forlease, did the Marchthat not accept paymentthey
the lease. Ita of the ofwhich was due as discharge obligation

thethe endorsed on check wasthat notation onlywas findable
in lettersstated theof the defendant’s previousreiteration purpose,

and that theterminate the leasethe to unilaterally,to plaintiffs,
the lease oftheir underdid not waive regardlessrightsplaintiffs

wasburden ofdefendant take. The proofactions the mightwhat
a for accord and satisfaction.make out casethe defendant toon

Contracts, The court has in effectCorbin, 1280s. ).6 (1962­
met the defendant. Wethis burden has not been bythatfound

“ there was no considerationthe statement thatdo not read court’s
therecould lead to the conclusion thatthe lessee thatpaid by

” -satisfaction, aas considand separatewas an accord requiring
one ofa of law. It to have been onlyeration as matter appears

which court fromfactors from the concludedseveral evidentiary
the to an andthat did not accordthe testimony plaintiff agree

“ circumstances, aall be said assatisfaction. In the it cannot
itmatter law the theof that check acceptedplaintiff by cashing

”in full his account.­ Co. v.of Cray,payment Corey Steeplejacks
Restatement,126, 130;106 N. H. New Annotations toHampshire

Contracts, 420, Corbin, Contracts,145; 1281 1962­s. 6 s.p. ).(­
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thethe defendant’s are overruled andexceptionsConsequently
isorder

on the verdict.Judgment

All concurred.

Council,Request of andGovernor
5519.No.

Opinion of the Justices.

17,Submitted 1966.June
15,Answer returned July 1966.

The Governor and Council assembled in executiv e session May
31, 1966 the resolution,adopted which was filed thisinfollowing

1,court 1966:June
“Whereas, 5, 1955,on the enactedAugust Legislature Chapter

1955,of the326 Laws of which aprovided for tocommission
amake of the Lakestudy area with a view theWinnipesaukee to

establishment of state onparks Lake with aWinnipesaukee, report
be made to theto Governor of its suchrecommendation for

sites; and
“Whereas, Chapter 326 of the Laws of 1955 further contained

an of Twoappropriation Hundred and Thousand DollarsFifty


