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(Mr.&Sanders and William B.Upton, Upton Cullimore
Cullimore for theorally), plaintiff.

& Donovan Walter D. for theHinkley (Mr. Hinkley orally),
defendant.

Kenison, C. The is the wife of the defendant and inplaintiffJ.
this action she seeks for hercausedpersonal bydamages injuries
husband’s in a motor vehicle inalleged negligence operating
which she was him.with The now and someforriding parties

Lancaster,time to the wereaccident domiciled in Newprevious
26,On the of 1964 the leftHampshire. evening partiesJune

Littleton,forLancaster New to return toHampshire, intending
their home later that This took intothemevening. trip Lunenberg,

whereVermont the accident occurred.
The amoved for order the substantivethatplaintiff pre-trial

law of New the the AllofHampshire governs rights parties.
of law raised the were trans-questions motion reserved andby

ferred without C.by Leahy,ruling J.
has aVermont statute under which a is tohost liable hisguest

ifautomobile the are caused the orguest only injuries by “gross
wilful of the 23 V.S.A. 1491. stateThisoperator.negligence”
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areif therecover injuriesaand maystatute guestnohas guest
under the circumstances.careof ordinarythe lackhost’scaused by

Letourneau, 102272; v.MorinN. H.89v.Miltimore Company,
or theof Vermontthe lawis whetherH. The questionN. 309.

governs.law of New Hampshire
wasfor such casesrulethe choice-of-lawIn years gone by
thatwaslaw invariablythebe settled andto governingthought

Restatement, ofConflictoccurred.where thethe injuryof place
Leflar,H. 82.87 N.v.Laws, Gray,377-383 (1934); Grayss.
ruleold isThatLaws, 110s. (1959).of Conflict ofThe Law

toas andiscredited unvarying guidealmost completelytoday
small toin no parttort duein all caseslaw decisionofchoice

Lorenzen,Currie,Cheatham, Cook,ofcriticismtrenchantthe
laws in AmericaNo conflict ofand Yntema. authorityStumberg
be Seerule should retained. textsthat the old e.g.today agrees

Hancock, Leflar, Morris, Reese,Cavers,and articles by Ehrenzweig,
Weintraub,Mehren and toRheinstein, Trautman, vonTraynor,

court which has felt free tomention a few. No Americanonly
the has chosenthe matter in last decadere-examine thoroughly

571;Larsen, U.the rule. v. 345 S. Schmidtto retain old Lauritzen
376;Hotel, Inc., 249 Minn. 12v. Babcock v. Jackson,Driscoll

1;Lines,473;Y. v. 416 Pa. Wilcox v.N. 2d United AirGriffith
421;2d617;2d 45Wilcox, 26 Wis. v. Cal. Wil­Emery,Emery

Faull, 105;v. 27 N. Restatement Conflict ofson (Second),J.
Laws, courts,Draft It true379 No. is that somes. (Tent. 9).

decisions, Lee,it. N. C.even in recent have retained Shaw v. 258
609; Landers,v. 153 Conn. 303 But their failureLanders (1966­ ).

an toto it has resulted from abandon estab­reject unwillingness
were that a better was avail­lished before sure ruletheyprecedent

able, to belief that the old rule was a one. Thenot onlyany good
rule, of itsvirtue the from the fact wasof old apart pre-existence,

Itit for a court to was to be­that was easy apply. easy apply
rule. It bore no tocause it was a mechanical relationship any

for one law as anotherrelevant consideration choosing against
-ain torts conflicts case.

the the old ruleThis state has ofinadequacyrecognized
H.v. 105 N. but has to now86) up(­ Thompson,Thompson

v.it to a limited extent.broken from only Johnson,away Johnson
Larrabee,30; L. Rev. v.107 N. H. 79 Harv. 1707 1966­ Dow(­ );

in theH. Like all other states whose cases are cited107 N. 70.
we that this mechanical rulehave recognizedprevious paragraph,

discarded, theunlike some of other statesbe but havetoought
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been to abandon it untilunwilling surecompletely reasonably
that a more rule was available to itstakesatisfactory Ac-place.

we usedhave the of rulecordingly, for want of aplace wrong
better one even our dissatisfaction with it and with itsthough

was evident.application Larrabee,v.Dow 107 N. H. 70.
Some jurisdictions, the same dissatisfaction thewithexperiencing

-mechanical rule,of haveplace substituted a charwrong straight
acterization Thisapproach. would reach different resultsapproach

to whether aaccording torts case could be re-char­technically
acterized as a case,contracts v. U-­Daniels Drive AutoLevy

Co., 333; case,108 Conn.Renting as a law Haumschildfamily
v. Co.,Continental 130;Cas. 7 Wis. 2d as one apresenting pro­
cedural question, Dick, 397,Home Ins. Co. v. U. S. or under281
some other key-number section enable awhich wouldheading
court to its choice ofvary law This courtsubjectively. prefers
not to on asuchrely itbecause overlooks con­technique policy
siderations that should underlie choice of law Seeadjudication.
von Mehren & Trautman, The Law of Multistate Problems 78-79
(1965 ).

The relevant considerations in choice-of-law decision are fairly
known. Courts and writerswell have identified them,and cited or

them,most of down the havethrough years, notthough they often
been and summarized. Oneseparately analyzed of the first

of was in Reese,them Cheathamanalyses andthorough Choice
Law,of the 52 Colum. L. Rev.Applicable 959 See(1952).

Yntema, The of Private Law,InternationalObjectives 35 Can. B.
721,Rev. 734 have been taken into(­1957). They expressly

inaccount the of the Restatementdrafting Conflict(­ ofSecond),
Laws Draft No.(Tent. 379,and in9) s. the basicspecifically

Reese,tort section. Conflict of Laws and the Second,Restatement
28 Law and 679,Cont. Probs. 682 There is a(1963­ ). difference
of as to the exact contentopinion of these considerations and the
relative to be accorded differentweight them,ones butamong

are identified and knowable. We havethey concluded that choice-­
of-law decisions to be based these relevantought upondirectly
considerations, rather than mechanical ruleupon any or technique
oí ad hoc characterization derived from such considera­indirectly
tions.

The relevant considerations canchoice-influencing be sum­
marized without Leflar,great difficulty. Con­Choice-Influencing

Law,siderations in Conflicts 41 N. 267,Y. U. L. Rev. Part III
and 282-304particularly some ofpp. ( 1966). themObviously,
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cases,will be of lessmore relevant to some to othertypes types.
not aThe of them to cases will beprocess particularapplying
inIt be of theone. will non-subjective typical judicial process

conflicts cases.
One Itthe considerations is of results. basic-of predictability

transactions,relates to consensual in which it is importantally
athat be able to know in what law willadvance governparties
acan it Reliancetransaction so that uponthey plan accordingly.

law the ofchoice of protectspredictable justifiable expectations
Also, it assures of ofthe decisionuniformityparties. regardless

forum, thus “forum for the evilsExceptdiscouraging shopping.”
not haveof forum the consideration doespredictabilityshopping,

aremuch to do with automobile accident cases. notThey planned.
A isconsideration the maintenance of reasonable order-second

in our federalthe statesliness and amongrelationshipgood
areinterstate retaliation dangersandState chauvinismsystem.

favor onewouldlaw that undulychoice ofto be avoided. Any
state, movement fromor interfere with easythe forum perhaps,

state, of anotherto bestate would questionable. Open disregard
In of interstatebad effects. termsstate’s interests haveclear might

them,of nooutautomobile and accidenttrips litigation growing
the lawthis than that a courtis called for under head applymore
with thenot substantial connectionno state does haveof which

issuefacts and with the beingtotal particular litigated.
con-task is anotherof the importantSimplification judicial

a itswhich courtIt that by appliessideration. underlies practice
It be easierin facts. mayrules suits onown procedural foreign

law than anotherits own substantivealso for a court to apply
and thereforelaw, its law betterit understands ownstate’s because

under it. Mechanicaldo a better of administering justicecan job
methods, the ofsuch as that the law oflaw place injurychoice of

task easier. But simplifica-make thealso judicialalways governs,
law, andwhole end ofis not the opposingtion of the taskjudicial

it.considerations outweighmay
thatis in the obvious fact everyA consideration inherentfourth

its state’sadvancement of ownwith theis more concernedcourt
states. Govern-with those of otherinterests thangovernmental

withinterest, however, is not synonymousnecessarilymental
inA has no strong policylaw. state often particularlydomestic

thewhichlocal rules of law vagariesreference to happen through
differor to aof fromjudicial law-making neighbor’slegislative
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rules, andview. can underlie localconcernsStrong theypolicy
do, Inbut often do not. mostsometimes they private litigation

interest that the forum has is in thethe real governmentalonly
fair and efficient administration of which is true ofusuallyjustice,
automobile accident cases.

consideration, is thea fifth court’stoo oftenFinally, disguised,
law,what sounder of asfor it as the rulepreference regards

two hasbetween the ones. Professor Cavers forcompeting years
been out that in choice-of-law cases courts have thepointing

make, make, ato and do betweenchoice rules ofopportunity
law, as from the choice between thatdistinguished jurisdictions

have maketo in conflicts cases.they traditionally purported
Cavers, 9, Cavers,The Choice Lawof Process 79 Re­(1965);

Contracts,the Laws:Conflict of The on XXthStating Chapter
349, 350,and Conflicts Law 358ComparativeCentury (­1961).

We to the better rule inof law conflicts casesprefer apply asjust
cases,is done in nonconflicts when the choice is to us. Ifopen

outmoded,the law of some other isstate an remnantunrepealed
of a “a civilization,”on the coat-tails ofbygone age, drag

Laws,Chief andStone the Conflict of(Freund, 59 Harv.Justice
1210,L. Rev. 1216 we will seeto our clear), to(1946­ try way

our own law If itinstead. is our own law isapply that obsolete
or andsenseless it willcould we to the( otherbe) try apply
state’s law. Courts cases,have done this in conflictsalways but
have covered what have doneusually up they by employing
manipulative andsuch astechniques characterization renvoi.
Morse, Substance,Characterization: Shadow or 49 Colum. L.
Rev. 1949­1027 (­ ).

After this review of the relevant considera-choice-influencing
tions, of them in the caseapplication becomes notpresent unduly

—difficult, aand theselawyer either theadvising parties plaintiff
—defendant,or the or insurance after thecompany accident

could with reasonable thatanticipate the law suitcertainty would
be ain New court under NewHampshire law.brought Hampshire

of results in advance of the event isPredictability legal largely
irrelevant, since areautomobile accidents not The ex-planned.

of the if had aspectations parties, topresent they any, legal
accidents,liabilities and insurance for would be withcoverage

state,theirreference to own and would think in terms ofthey
lawsuits in New underbrought courts NewHampshire Hampshire
law, if about the at all.matterthey thought



356

Maintenance of interstate orderliness nopresents problems,
the other. travel of the twoone or Interstate residentsway by

affected, state,states will not be will the sensibilities of eithernor
whichever law is applied.

the is almost here too.of court’s task irrelevantSimplification
We are to our ownaccustomed applying ordinary negligence
rule, a trial moreand could administer under it a bitour judges

- rule, butthan under theyVermont’sconfidently gross negligence
ease use rule.could with relative either

interests,As to it is our dutyNew Hampshire’s governmental
further We in this in law. Ourto them. instance believe our own

court,law, made and ourrule is common thisbynegligence
than once to it. We have anmore has refusedLegislature change

residents,interest it toin New especiallyHampshireapplying
had, basedwhen such advance as haveexpectations they may

of atheir in New their maintenancedomicileupon Hampshire,
laws, wascar under and on a short that bothour going trip
here, led them toto and end would have applica-begin anticipate

road,”of law them. “rules of the as to whichtion our to Unlike
to the rules thatconsideration obediencerequires prevailevery

driven, bearcar thatthe is tire factorsat the where beingplace
all center in Newthis Hampshire.on relationshiphost-guest

Vermontthat have ever been or thatThe reasons given,only
have, for are tocould enactment of its statutepossibly (1)guest

the handfrom “don’t bitehosts (­guestsprotect kindly ungrateful
2­ insuranceand companiesthat feeds to(­ ) liabilityprotectyou”),

with Ehrenz­their hosts.from suits colludingbrought by guests
underLaws, Vermont’s interestsConflict of s. 1962­weig, 220 ).(­
hosts,its courts affectingstatute are in suits in its ownbrought

Ourtoand insurance itsguests companies jurisdiction.subject
cor­lawinterest outprimary of our ordinaryarising negligence
andto in our courts affecting peoplesuitsrespondingly applies
in­Thatwith which'we a concern.haverelationships legitimate

terest in is a realthis case one.
that rule isour to thatpreferablewe conclude of Ver­Finally,

statutes were enacted inautomobile aboutguestThe halfmont.
1930’s,and as a resultstates, the 1920’s ofearlyin vigorousthe

skillful wasproponents. Legislative persuasionbypressures
of hitchhikers­in terms andguest relationships (­ ) uninsuredlargely

arethat no characteristic of our automo­longerliabilitiespersonal
Cavers, The LawChoice of Process 297 1965­(­ ).tive society.

law thenautomobile accident wereof not whatThe theyproblems
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are New never succumbed to thistoday. Hampshire persuasion.
No American state has a statute fornewly adopted guest many

Courts of states which did them areyears. adopt today construing
them much more theirnarrowly, dissatisfactionevidencing with

Pedrick, Taken athem. for Ride: The Automobile Guest and
Risk, 22of La. L. Rev. 90Assumption Comment,(1961­ the);

Statute,Ohio Guest 22 Ohio St. L. 629 (­ still1961). ThoughJ.
books,on the contradict the Leflar,of thethey times.spirit Choice-­

Law,Considerations on Conflicts 41Influencing N. Y. U. L. Rev.
267, 278, 307 Unless other(1966). it,considerations demand
we should not out of our togo enforce such a lawway of another
state as the better lawagainst of our Weintraub,own state. A
Method for Torts,Conflicts Problems:Solving 48 L.Cornell Q.
215, 220 (1963­ ).

Taken thisaltogether, of the relevantanalysis choice-of-law
considerations leads to the of Newclearly application Hampshire’s
law in the case. The . . . circumstances underpresent which
a has a of action the driver anguest passenger ofright against
automobile for suffered aas result latter’sof theinjuries negligence
will be determined the law domicil,local of their common ifby
at least this is the state from which on theirdepartedthey trip
and that to return,which intended to rather than thethey by
local law of the state where the accident occurred.” Restatement

Laws, 379,Conflict of 5.(­Second), comment 9 Tent. Draftd, p. (­
also, f,No. 9­ See 3791, comments. 80. v.). Babcockp. Jackson,

12 Gordon,N. Y. 2d v. 2d16 N. Y. This.473. 120.DymCf.
one,is acase and in cases like it the resultcomparatively easy

will hereafter be for and trialreasonably easy tolawyers judges
calculate. cases,there will be harder moreAdmittedly difficult to
decide, cases that will not sure answers in terms ofyield proper

considerations as as this casechoice-influencing does.readily
willThat not be a new in conflict of laws. Nor willphenomenon

it be as bad as choice based on mechanical rules which do not
take the relevant considerations into account. In course of time

we willperhaps of baseddevelop the“principles preference” upon
considerations,relevant Cavers,to us more Theguide exactly.

Choice of Law Process 114 Most the choice-of-law(1965­ of).
rules and thatresults have been inreached the werepast sup­

sense and sound and willported by practical notgood analysis,
be affected by re-examination in terms of the relevant choice-in­

Some,considerations. like the ruleof forfluencing place injury
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torts, be 2dwill affected. Annot. 95 A.L.R. 12. isThatclearly
as far as this decision need go.

The Court is advised that it should enter aSuperior pre-trial
order that the New law toHampshire husband andpertaining

host and the of the in thiswife and guest governs partiesrights
rule of RSAaction. Pre-trial Court 491Superior 51(a)(7).
Nims,R Pre-Trial 165 (1950­ ).51 (­ );App supp­

Remanded.

dissented;Duncan, the others concurred.J.,

Duncan, decision come as anJ., maydissenting: Today’s
86;v. N.extension of 105 H.Thompson Thompson,expectable

the court declined to that thewas decided holdwhen that casebut
forum, the of of the domicilewas law the placelaw of the which

determine in addition to their interspousalthe shouldof parties,
liabilities, conductstandard care to theirand the of governrights

Id.,at 89.abroad as well as home.
is not restricted to husbandthe relationshipObviously host-guest

reliedwife, and the to decide today’sand considerations upon
isin the case where the guestcase furnish no satisfactory guidance
ainor and is domiciledto his host bloodunrelated by marriage

Larrabee, 70, aN. H.In v. 107Dowdifferent jurisdiction.
law of thenoted the rule that theof the court generalmajority

where conduct and occur willstate be to deter-injury applied
mine conduct has satisfied standardsrequiredwhether the actor’s

behavior; that the case thenand concluded beforeof host-guest
thatit for no tocalled principle.exception

of the standard of care to be invoked in theDetermination
to me to involve considerationsusbefore appearscase now

of whatthethose whichmore allied to govern questionclosely
the issueconduct, thoselaw shall than to bypresentedregulate

recovera wife againstwhat law shall determine whetherof may
Ihusband, Hence woulda hisher minor child parent.or against

occurred,law conduct andthe of the where the injuryapply place
of con-a rulealone in the interest capablenot of establishing

cases, in the convictionto but alsosistent application host-guest
is ofacttoin which an actor shall be requiredthat the way

hewhereto the stateand more leftconcern appropriatelygreater
a homehe hasother state whereact, it is to someto thanchooses
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Rev.Leflar, Y. U. L.him. See 41 N.has left behindwhich he
267, 293-294.
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