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it haveYet could be found that with the rules wouldcompliance
a a aid wastrainman in to aid the whenplaced plaintiffposition

needed.
The fifth instructions werefourth and forrequestsplaintiffs’

denied substance,in form and in and in this wasmy opinion
error.prejudicial

Rockingham,
No. 5460.

E. &Francis a.Allen

v.

Hampton.

7,Argued September 1966.

30,SeptemberDecided 1966.

&Shute and Francis FrasierEngel Frasier(Mr. orally),J.
thefor plaintiffs.

Perkins, &Holland andDonovan Mr. H.William M. Beckett
Beckett for the defendant.(Mr. orally),

Wheeler, Actions in case Francis E. Allen andbrought byJ.
five other owners the town of aproperty against Hampton,
municipal that the defendantcorporation, town wasalleging

in tonegligent maintain thefailing properly municipal drainage
aas result of which thesystem, suffered extensiveplaintiffs water



378

their andto real estate personal belongings.damage
in each caseThe defendant filed a motion to dismiss alleging

townthat the defendantthat no cause of was stated andaction
motionsliable of its Theseimmunity.cannot be because sovereign

raised defendant’swere and all of law thebydenied questions
were reserved and transferredto the of the Courtexceptions ruling

Grant,by J.
thewhetherIt the record before usdoes not fromappear

under­was a public, governmentalmunicipal drainage system
which wasdefendant or oneon the of the performedparttaking

however,event,In eitherit itsin capacity.by private, corporate
this case on the countit would be liable in alleging negligence

defend­the resulted fromwaterif the excessive causing damage
A acts in a capacityant’s municipalitynegligence. governmental

and isitsand maintenance ofin the construction highways
thecausedimmune for by neg­from liability injuriesordinarily

Berlin, H.v. 92 N.work.of such Fournierligent performance
exists, however, if the142, thisAn to144. immunityexception

land it forthe use of which holds publiconlybymunicipality,
invadesas asuchpurposes, highway, negligentlygovernmental

O'Brien v. 80an owner’s County,property rights.adjoining
and522, in constructionN. 526. “ForH. negligence highway
forare liablewithin bordersmaintenance their municipalities

” Concord,v.to Gilmanproperty.­damage neighboringresulting
182, theto or release byN. H. 185. The paid given89 damages

is includesa laid outthe land whenowner of public highway
“­ maintenance,andfrom its constructionarising properdamages

main­andor unreasonable constructionbut fromnot negligent
” 98,Nashua, 101; v.91 N. H.v. Wadleightenance.­ Hood

277,Manchester, N. H. 278.100
aacts asA also private corporation,performmunicipality may

”“­ nature,­inorsuch as those which are proprietarycorporate
359,H. or the localDover, N. “forv. 99 360)(Kardulas

Dover, H.v. N.and 72accommodation convenience” (Roberts
147, case, its for is testedin which byliability damages154),

Milan,Gatesv.tothe private corporations.principles applicable
from135, If, in resultedthe question136.76 N. H. flooding

foracts is liableof the its itdefendant in private capacity,
Resnickits of thatwork.from conductdamages resulting negligent

Manchester,Manchester, 436, 437;v. 99 H. v.N. Wadleigh
277,100 H.N. 278.
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Defendant’s were denied.motions to dismiss properly

overruled; remanded.Exceptions

All concurred.
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