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been lost theit had bywhetherbe a for thewould question jury
ofan unnecessary,of malice or abusedefendant because consisting

matter.defamatoryof theexcessiveunreasonable or publication
R., 341 Mass.R.York, Haven andv. NewGalvin New Hartford

Rosenblatt,47,Shenton, 50; v.293; H. Baerv. 102 N.Catalfo
denied.26, wasH. His motion to dismiss properlyN. 30.106

overruled.Exception

All concurred.
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Wheeler, is aThis case to the decision of thepetition appealJ.
defendants,Manchester board of tozoning adjustment granting

Gross,R. and Carol C. aThomas to convert the use ofpermit
Street,at 754 Chestnut to a and funeral home.premises dwelling

The Court after trial with a view thedismissed Theappeal.
theto denial of this motion to set theasideplaintiffs’ exceptions

Keller,decree were reserved transferredand by J.
The issue here is thewhether decision of theonly presented

Manchester board of was erroneous orzoning adjustment unjust,
or a aunreasonable. from decision of ofboardAppeals zoning

are the RSAof 31:78 whichadjustment by provisionsgoverned
“ the the burden of shall beprovides: Upon hearing proof upon

the to set aside order or decision of theparty any boardseeking
of or to show that the same isadjustment body unrea-legislative

unlawful,sonable or alland of the board offindings adjustment
or of such alllegislative body ofmunicipality questionsupon
fact before it shall be deemed to be facieproperly lawfulprima

reasonable;and and orthe order decision from shallappealed
vacated,be law,not set aside or offor errors unless theexcept

iscourt the balance of theon evidencepersuaded by probabilities,
”it,before that said order or decision is or unreasonable.unjust

See District,Vlahos Co. v. Little Boar's Head 101 N.Realty H.
460; Nashua,v. 103 N. H. 468.Griauzde

“The Court made the and Thefollowing findings rulings:
Ordinance,Manchester is,that the oneZoning to thisapplicable

case, districts,for theprovides which are set forth in thefollowing
residence,order ol their restrictiveness: residence,Single general

business, business,localapartment, commercial,limited and
Aunrestricted. funeral home is not in one of thepermitted any

districts,first three named but is in the others.
“ The in is situated at the corner ofquestion Chestnutproperty

Street, street,a south,which runsbusy north and andthrough
Street,North which runs east and west. Chestnut Street runs

Street,andto aboutparallel 600' from Elm and Northeasterly
Street runs to and aboutparallel 600' from Webstersoutherly
Street. Street isElm one of the streets in the itprincipal City;

district,a business south of the ingoes through locationlarge
and is one of the busiestquestion, streets in the WebsterCity.

Street, 3,which is also is of U. S.very busy, part Route leading
from Manchester to Concord. In between Chestnut and Elm

Street,Streets is alsoBay north and south.running
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115',xconsists of a lot 115' on“The in questionproperty
and aathere is old separate largewhich large dwelling, building

as areferred to garage.
“ not the of a variance would conis whether or denialOne issue

the for saleThe Grosses had listedstitute a propertyhardship.
findable, is,Ita variance. is thatforto their applicationprior

find, that, in of the size and ofviewreasonable men could age
aitand would have constituted hardshipdie garage,dwelling

a use.to sell forto them permitted
“ is to theof whether the variance contrary publicOn the issues

ordinance, one factor to consider isthe of theinterest or spirit
theinthe nature of die neighborhood.properties

“ extends to anresidence district in question westerlyThe single
width,district, is in thewhich about 100' alonghouseapartment

Street; a businessit extends to localof Elm northerlysideeasterly
Street;district, wide, side of Websteron the southerlyabout 100'

to a residence district.and southerly generalit extends easterly
“ the residencethe withinin neighborhood, singleThe buildings

district, houses, are used forand most of theseare mostly large
However, are a uses forthere number ofresidence.single family

At the northeastvariances.it was towhich necessary procure
Streets, the Grossand property,corner of North Bay abutting

which has been converted intoais family dwelling,large single
variance,a and which isvirtue ofa byfour family dwelling,

north of thethe Walkers. About 300'tireowned plaintiffs,by
has beenwhichis aWalker house family dwellinglarge single

avirtue of variance.converted into a home for byaged people
is aWalker house singleStreet from the largeAcross North

a threebeen converted into dwellingwhich has familydwelling
variance, Street from thisand across propertyvirtue of a Bayby

a fourbeen converted intowhich hasis a family dwellingsingle
thea variance. Onvirtue of northeasterlybyfamily dwelling

Streets, the Grossacross fromand Chestnutcorner of North
convertedhas beenwhichis family dwelling,a singleproperty,

avirtue ofand officea doctor’s byinto familysingle dwelling
to the death ofvariance; now for sale due recentthis isproperty

sideon theAbout north of this property, easterlythe doctor. 200'
has beenStreet, whichis aChestnut family dwellingof single

and a small parlor byinto a hairdressingconverted dwelling
Street,side of Northtire southerlyvirtue of a variance. On

aconverted fromathe doctor’s is largeplace dwellingopposite



385

three house of a variance.to a five virtuehousefamily byfamily
“About 200' the on thesouth of in question, westerlyproperty

side Street, office,of aChestnut a which varianceis doctor’s for
was and further south is agranted, nonconforming apartment,
to the west of which a office.is doctor’snon-conforming

“At the corner and Webster Streets thereofsouthwesterly Bay
market;is a at andthe of Webstercorner Chestnutsouthwesterly

Streets is station;there a and on the cornersoutheasterlyfilling
of Chestnut and is trade school.Webster Streets there a large
On Street,the side Elmof within about 1200'easterly southerly

houses,oí Street,Webster arethere office buildings, apartment
and a doctor’s office.

“ Some variances haveseven been allow funeraltogranted
homes in an district south of the residenceapartment just single
district in and some three variances have beenquestion, granted
in residence districts for funeral homes.general

“ Mr. intends to the condition andBurning improve appearance
when, if,of the and he it aasoccupies residence andproperty

funeral home.
“ findable, evidence,It theis on all that the variance would

be the interest thenot to or thecontrary ofpublic spirit ordinance.
“ findable, evidence,It onis also all the that the variance

causewould not diminution in values ofany surrounding
properties.

“ it issince thatfindable no orConsequently, public private
be use,would affected the it isrights injuriously by proposed

also findable that the which would resulthardship by being
”use,limited sale for a anto a ispermitted unnecessary hardship.

the character of the isgeneral neighborhoodAlthough generally
residential, the Trial Court found that numerous vari-properly
ances been tohave the conversion ofpermit of itsgranted many

residences into and somefor businessmultiple apartmentslarge
uses. There was also the that thetestimony by city planner

staff isboard to makerequired recommendationsplanning every
month to the ofboard on the ofzoning adjustment suitability

foror variances. It is theirdenying petitions usualaccepting
toprocedure recommend that the board oradjustment grant

a variancedeny for. The testifiedapplied that “inplanner
”the month’s seriesreviewing particular of recommendations

the was the casepresent where no suchonly recommen-specific
dation was made. Its wasrecommendation that “ifonly



386

is be screened fromshouldapplication neigh-approved parking
”and no electrified should bepropertiesboring signs permitted.

It wereis that these recommended conditions incorporatedagreed
in the in this case.the variance boardgranted by zoning

was also that three funeral homes in ManchesterThere evidence
are and homesin residence districts funerallocated eightgeneral

testified,are It wasin. house districts. alsolocated apartment
evidence, thesethat the use ofthere was contrary.although

a effect onfuneral home would have no adverseforpremises
the neighborhood.

use asIt is a limited demand forwas testified that there very
a such thirteenresidence of a house as this one containingsingle
rooms, There was further testimonyof which are bedrooms.eight

in itsmake this housethat it is not feasible toeconomically
“itandas a family dwellingcondition suitablepresent single

”or another.has converted to oneto be thing
be found that literal ofOn the evidence it could enforcement

result in and thatthe would unnecessaryordinance hardship
andvariance would result in substantialof the justicegranting

v.be to the of tire ordinance.would not spirit Bouleycontrary
Hudson,79; 470;v. H.Nashua, N. H. 106 N.106 Levesque

whole,a theIII. the as neitherRSA record31:72 Considering
be held as a matter law to havethe can ofnorboard Court

RSAin so 31:78.erred to have acted deciding.or unreasonably

overruled.Exceptions

Duncan, dissented; othersthe concurred.J.,

Duncan, The in this case norecord containsJ., dissenting:
thein no ofand would finding,opinion supportfinding, my

withconditions” .31:72existence of (RSA III)any “special
whichthe residential in would justifyto questionrespect premises

use, in aa businessthe of variance for the proposedgranting
thezone, at inresidential uses leastresidential where prevail,

Nashua, N. H.v. 106immediate neighborhood. BouleyCf.
306,Concord,79, H. 310See St. v. 95 N. (dissenting84. Onge

RSA 31:60-62.opinion);


