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Rockingham,
No. 5423.

Kettle,Ye and Inc.Cocke

v.

Seabrook.

1,Argued November 1966.

30,Decided November 1966.

& andPowell McGuirkFlynn, P. BlanchardRaymond (Mr.
Blanchard for theorally), plaintiff.

Perkins, Holland & Donovan Robert B.(Mr. Donovan
for the defendant.orally ),

Wheeler, This is a abill in orderequity seeking permanentJ.
n­the defendant from waterrestraining offthe to theshutting plai­

tiff’s for failure to apremises pay $835.31of for watercharge
to have been used thealleged from toplaintiff Novemberby July

1963.
Trial the Court C. madeby who the(Leahy, J.) following“­and order: Thefinding Court finds that there was a negligent

failure the and servants of the inby agents town of Seabrook
the of waterpermitting the Ye andunnecessary usage Cockeby

Kettle, Inc. due to a theleak on thepremises of motel.plaintiff
The Court has the 1961 as aadopted inyear guide establishing
a and finds theproper charge that motel is toplaintiff indebted
the 6,town for the fromperiod 6,1963 to November 1963July
in the amount of This amount$230. to be forthwith.paid Upon
said the order ispayment, to remain in farforce sorestraining

”as it relates to the of thecollection amount found to be due.
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its set asidedenial of motion toThe defendant’s to theexception
and transferred.the verdict was reserved

here the defendant’sThe exceptionquestion presented byonly
the whether theremotion set aside verdict isto the denial of its to

that the defendantwas to the Court’sevidenceany support finding
waterof thebyin unnecessarypermitting usagenegligentwas

thea leak in a onto premises.due pipe plaintiff’splaintiff
412, 417.v. 106 N. H.Hardware Cas. Co.Mut. Hopkins,

that town inThe concede the defendant itsparties operating
inwater thewater and to customersmunicipal department selling

rather than aacts in a intown capacityproprietary governmental
capacity.

The a restaurant and motel in Seabrook andplaintiff operates
inis the water in the town. It title Marchuser of acquiredlargest

’readIt was defendant’s to customers water1963. meterspractice
was followeda unless otherwise The customonce year, requested.

when as a ofwith to this meter until 1963 resultrespect litigation
a a made the for moreover bill wasrequestprevious by plaintiff

and were taken in andthese Novemberfrequent July,readings
2,399,600ashowed ofDecember. The November reading usage
billed forfor which wassince the plaintiffgallons July reading

refused because of the failureThe to pay allegedplaintiff$835.31.
thethe to use in discoveringof defendant reasonable diligence

aleak in on its premises.pipe
read meter inWhen defendant’s foreman plaintiff’s January

in he made that he1963 for water used 1962 the comment
“ ”water, receivedwere an awful lot of andthought usingthey

were asthe there a number of such dish-answer that appliances
washers, was told itlaundries and motel' units andautomatic

and werehad been over that substantial leaks found.checked no
6, was The motelOn November 1963 the meter read again.

was not but the meter reader hear waterin couldoperation
the After some andpipe.running through investigating checking

various a valve was turned off and the wateroutlets stopped.
leak in could notDefendant’s testified that a theforeman system

atbe detected the water use recorders the stationson pumping
40,000unless it at least in excess of normalwas per daygallons

use. The of the business titleowners acquiredpresent plaintiff’s
1961, 2,151,700 used on thein March In were1963. gallons

1962, 3,364,900 wereand in used. The Novem-premises gallons
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4,243,400aber showed use of for the1963 gallons year.reading
who,chairman of the board of of SeabrookThe selectmen

with waterthe board of commissionerstogether having jurisdiction
in 1963 he wasover its water testified that mid-summersystem,

1,843,800aware that had the plaintiff’sgone throughgallons
meter for six months. He did not thenotifyapproximately

of the increased use since the business andplaintiff volume of
extension of facilities it.would probably justify

The the defendantof is found in RSA 374:1 asstatutory duty
“follows: shall furnish andsuch serviceEvery public utility
asfacilities shall be safe and and in allreasonably adequate

”other and reasonable.respects just
isThe evidence clear that the increased or excessive use of

water the aoccurred an inch and halfby plaintiff through pipe
the itswhich serviced west of motel unit. This waswing pipe

defendant’s meter. This and the shutoff valvebeyond pipe
which controlled the of toflow water that of motelpart plaintiff’s
were all on and under its control.plaintiff’s property

isThere no theevidence that defendant had assumed obli-any
to maintain this in to itgation forpipe good repair, inspect

leaks, to it,the of defects in or to shut offnotify plaintiff any
the valve flow itthe of water in when the motel unitcontrolling
was not in use. was thereNor evidence that action onany any
defendant’s caused the defective condition which inpart existed
it. The excessive flow of water was eventually stopped by turning
this same valve which had been under control.always plaintiff’s

“It has been stated that Where the water is taken athrough
meter, is liable allfor the waterpatron] passing through[the

meter,the water which a inincluding from leak hisescapes service
”and of which he has no benefit. 94pipe Waters,C.J.S., par.

302, 210. See v.Anderson 18 Ala. 233.p. Montgomery, App.
itWhile is the of the defendant here toundoubtedly duty operate

its water in an manner, we do not thinksystem ordinary prudent
that under circumstances that extends toordinary duty checking

anthat shows in useprivate increase the of water.every system
Furthermore the had the useto reasonable care toplaintiff duty
check its own water when wereprivate system operations
suspended.

establishThe failed to common-law orplaintiff any statutory
the toon defendant this excessive flow of waterduty pertaining
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its ownleak on beyondcaused a in pipe premisesplaintiff’sby
meter the defendant.the and controlled bypipes

The therefore isorder

sustained; bill dismissed.Exception

All concurred.
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