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its ownleak on beyondcaused a in pipe premisesplaintiff’sby
meter the defendant.the and controlled bypipes

The therefore isorder

sustained; bill dismissed.Exception

All concurred.
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Blandin, the isThe that issue whether uneman-parties agreeJ.
children their inminor sue father tort forcipated may injuries

sustained in an automobile accident. If theirthey may, exceptions
theto dismissal of their actions must be sustained. Whether their

mother recover formay consequential damages depends upon
fact,of determinable at the trial andquestions not beforepresently

Peck, 292, 294;us. v.Woodman 90 H. McConnell v.N.
423; 158,82 H. Bullard v. 89 H.N. N.Lamontagne, McCarthy,

164; 147, 149-150,see v. 99 N. H.Levesque Levesque, dissenting
maintained,If the children’s be noactions cannotopinion.

lie to the Court’s dismissal their suits and that ofofexceptions
Carleton,their mother for v.consequential damages. Courage

H. 348. It should be noted that the96 N. Presiding Justice
in law inacted accordance with the then existing(Loughlin, J.)

all the v. 99 H. 147.actions. N.dismissing Levesque Levesque,
In the landmark of Chief Peaslee inopinionscholarly Justice

352, 1930,v. 84 H. written in two statementsN.Dunlap Dunlap,
which to the heart of the before us. isOnegoappear problem

that the substantial reasons for anonly denying unemancipated
“minor the to sue his father are the maintenance ofright parental

” Ld.,and the The other361.authority family peace. significant
” Ld.,statement is that “the is aissue one. 363.practical

In this whatcase oil to us to be these funda-deciding appear
mental we are not unmindful of the vast amount ofprinciples,

courts,has been thewhich done on textbookwriting subject by
writers and others. In the 4-3 indecision v.Hastings Hastings,

247,33 N. the of an minor todenying right unemancipatedJ.
accident,sue his father for from an automobileinjuries resulting

the anlists number of court decisionsmajority opinion impressive
Ld., 249,its view. 250. Thesupporting dissenting minority

counters with an collection dominated textimpressiveequally by
writers, dissidentand theprofessors judges maintaining opposite

Ld., 254-255. Numerous have been addedopinion. writings
1960,wassince decided in the discussion of which wouldHastings

Smith, 314,serve no useful Dean v. 106 N. H. 317.purpose.
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theWe should bedo that our case determinednot believe by
other,rulenumber which one or the anyof authorities support

thea resolve issues tomore than that shouldjury according
who the the defendant.number of witnesses for orappear plaintiff

theThe of our court has stated thatunequivocallymajority
minor sue a inthat an not parentprinciple unemancipated may

rule,”is and that it of thetort a “court-made is the duty
it and suchto examine make as requiresjudiciary changes justice

Smith,when the has chosen not to act. v.DeanLegislature supra,
Anctil, 375,See v. N. H. The317. 106 378. presentRamsey

decision,in is now theis written the of this whichopinion light
Gaudreau, 551, 554;law of v. 106 H.this state. Gaudreau N.

Smith, with that thev. It is also written awarenessDean supra.
not, considered,law of itself is as sometimestorts erroneously

““ ” Rather, a anda law it is means for the creationof wrongs.
” — fora method forof compensationprotection rights providing

5,Torts,on 6harm caused another. Seavey, Cogitations pp.
also, are static butIn the field of torts conditions not( 1954).

andas the law and to meet new socialdynamic, grows changes
economic conditions.

mind, waswe with the that thereWith this in start proposition
-­ that,a sue andrule that not ano law child couldcommon­ parent

redress fora has the same tominorgenerally speaking, right
354,v.as other individual.wrongs supra,any Dunlap Dunlap,

and sue on theA contract with his father363. minor may
Hall, or ancontract v. H. he44 N. 293), may bring(Hall

72action to his v. Crowley,protect property rights (­Crowley
H. his for malicious assault.N. or against parents241) Zebnik

Rozmus, 45.v. H.81 N.
histhe defendant in ofThe main reasons advanced by support

case, erodedstill athe which steadilyin representsposition present
andview, are the of(­ parental authority1) preservationmajority

theof and 3­depletion family exchequer;family harmony; (2) (­ )
and reasons infraud thesethe of collusion.danger, Analyzing

order, there is of fraud andreverse we must thatagree danger
wife,However, this is suits betweenhusband andtrue ofcollusion.

Walker, 106 N.we v. H. betweenwhich allow Walker 282),(­
relatives, and often intimate friendsand between hostnear guest,

Chase, theall of stand onZellers 105 H. 266­ which. N. ),(see v­
courtsame as actions between Our system,strangers.footing

wellis andwith its and reasonablyattorneys juries, experienced
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ferretfitted to out the which exist in such cases.chicanery might
short,In we are to the thedoctrine that mereunwilling espouse

for fraud and should becollusion anopportunity insuperable
barrier to an honest and action ameritorious minor.by

As to the of the inthe court thedepletion exchequer,family
case this as noDunlap summarily rejected argument having

“substantial and said that it theweight ignored parent’s power
will,to distribute favors heas and leaves of theout the picture

of the child’s assets of andhealth thedepletion throughstrength
” Id., this361. To be added that ifinjury. may realitytoday’s

means, insurance,hethe father has will almost inevitably carry
not,if heand has the chances of suit for theanyone bringing

Smith,are 314,child remote. See Dean v. 106 N. H. 317-318.
We that the existence of should not ainsuranceagree impose duty

Smith,a where none existed before. v.Deanupon parent supra.
However, matter,aas the of insurance cannotpractical prevalence

inbe whether a court should continue toignored determining
a classdiscriminate of individuals them ofbyagainst depriving

a all other individuals. v.enjoyedright by Dunlap Dunlap,
Smith,Dean v.supra; supra.

come consideration,We then to the decisive is whetherwhich
and will beparental authority family well-being appreciably

harmed an theminortoday by allowing unemancipated right
to sue a tort.in v.parent 352. WeDunlap Dunlap, supra,

here with the athatbegin proposition parent nearly always
desires above all to and benefit his children andprotect spouse.

as concerned,So far the maintenance of is we havefamily peace
out thatalready suits between husband wifepointed and have

Gilman,been Gilman v. 78 andpermitted N. H. thatlong (­ 4)
in actionscircumstances also be amany maintainedmay by

Hall,child a 293;Hall v. 44against N. H.parent. Crowley
241;v. Rozmus,72 N. H. v. 81 H. 45.Crowley, N. TheZebnik

doctrines of the above cases have beenalready substantially
Smith,extended Gaudreau,Dean v. andby Gaudreau v.supra,

supra.
Parental does not to be in realauthority appear any jeopardy

in fact, difficult,the circumstances before us. In it is if not
to how such andimpossible, canperceive authority peacefamily

be anmore in tort actionjeopardized forordinary negligence by
an minor aunemancipated than an inactionagainst parent by

—contract or to or forprotect an assault all ofproperty rights
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Smith, H.See v. 106 N.this state. Deaninarewhich permitted
To allow887.also, on Torts317; Prosser314, ed.) p.see (3d
forms oftort and otherexists betweenas nowa distinctionsuch

and irreconcilableconfusionnot tois indeed only perpetuateaction
649,Ruedemann, Conn. 654­v. 147 ),decisions Overlock(see

have drainedtimeswhicha fromentrench changingbut to policy
Seeas it have oncemost such may possessed. Dunlapof vitality

352, 359; v. 33 N.v. 84 H. Hastings,N. HastingsDunlap, J.
254-255.247, by Jacobs, J.,dissenting opinion

and collusionconclusion, the of fraudwe hold that dangerIn
were characterizedthe whichof family exchequer,and of depletion

“ ”“ ” inand considerationsas mere unsubstantialmakeweights
become, substantial andif lesshave anything,361),Dunlap (p.

decided in 1930.was Theythan whenless Dunlapweighty
minorsfor unemancipatedfurnish no sufficient denyinggrounds

individuals. Seeotheras a bya class commonly enjoyedright
551, believeGaudreau, 553. We furtherv. 106 N. H.Gaudreau

in theand authority, overwhelmingthat peace parentalfamily
cases, less anwill be threatened unemancipatedof bymajority

latter isa where thesuit for tort parent, generallyminor’s against
insurance, an for breachthan actionfrom loss bybyprotected

where the wouldto parentof contract or enforce property rights
See Prossera verdict from his ownhave to pocket.payordinarily

The1 &101,Torts, Harper James,677-678 (1955­ );s.on pp.
Torts, 8.11, II &649-650 1956­ Harper James,Law of 5. );(­pp.

Torts, 13.4, 767of s. ).The Law p. (1956­
thecharted coursecases haveand alreadyThe Dean Gaudreau

we, well as otherit aswhich manya appearsfor uponvoyage
serve no usefulcourts, It would purposeembark.will inevitably

basedwe are faced with uponbecause objectionshesitateto longer
no substantialwhere, in the conditions today,distinctions existing

actionsthat the minor’sWe holdbedifferences can perceived.
v. 99 N. H.case ofmaintained. The Levesque Levesque,bemay

147, is overruled.hereby
asis sustainable previouslysuit depends,the mother’sWhether

determined trial.stated, facts to be uponupon
isThe order

sustained.Exceptions

All concurred.


