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consider that the issue in the case before us is controlled by
Borden,andGarmon and that the of the statesupra, jurisdiction

court must be held to be since no orviolence threatspre-empted,
case,to the order are an element of thepublic and noplaintiff’s

for relief is afforded theground Relationsby Labor-Management
Act of 1947. Other cases relied the turnupon whichby plaintiff,

Act,the latter fall within aupon to the rulerecognized exception
of The instant case not be restedpre-emption. sectionmay upon
301 of the asRelations Act the cited orderLabor-Management
of the District Court has demonstrated.

’Since the defendants motion to dismiss denied,was erroneously
the order is

sustained.Exception

All concurred.
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O'Neil,General, WilliamS. AttorneyGeorge Pappagianis, J.
Brouillard,General, and countyAssistant Richard P.Attorney

the State.forO' orally),Neilattorney (Mr.

Martin,Lord, & Martin Willard G.Bownes (Mr.Nighswander,
the defendant.fororally ),Jr.

Wheeler, theInformation county attorneybrought byJ.
. . . thatLawrenceE. Galvin as follows:the defendantcharging
1965,York, 19, atonGalvin NewLawrence of Albany, June.

Laconia, andat of11:30 P.M. County Belknapapproximately
ofin a lot off MapleState of New Hampshire, public parking

action,Laconia, did, while mobStreet in present duringsaid being
violence,wit, theuse of force or peace byto the disturbing, public

and without ofauthority”two or more togetherpersons acting
to do solaw, withdraw on commanded by Eugenefailed to being

Annotated,officer,Blake, in of Revised Statutesviolationa police
"609-A, 4. ...SectionChapter

Refusal“609-A:4 (supp)4 of saidSection chapter provides:
action, amob whetherduringperson presentto withdraw. Any

not, who does not withdraworin the mob actionparticipant
be finedofficer shallsoto do by any peacecommandedon being

thandollars, not moreorfive hundred imprisonedthannot more
”or both.one year,

thetotook various exceptionstrial the defendanttheDuring
the trialevidence, and at the close ofand exclusion ofadmission

After trial the Courtandfor findings rulings.submitted requests
raised theseAll of law bythe defendant questionsfound guilty.

werein the transcriptor any exceptions appearingexceptions
Keller,and transferredreserved by J.

brief and in oralissues in hisdefendant raises threeThe only
defendantWhether thehere.for consideration (1)argument

withdrew, theof mob action withinthe scenefromeffectively
theRSA whether or notof 609-A:4meaning (supp); (2)
ofdefendant had reasonable time to withdraw within the meaning

- hadRSA and 3 whether the defendant609 A:4 ( supp ); ( )
means withdrawal overreasonable and safe of publicreasonably

or property.ways
Beach, New19, at Weirsa riot took1965 placeOn June

estimated to be thousandswhat has beenHampshire involving
within the boundsseemed to be concentratedThe riotof people.
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side,southAvenue on the Lakeside Avenue on the eastof Veterans
side, Lot onFoster Avenue and No. 3 area the northparking
side, 2and Lot No. with Street on theMapleparking along

side.west
In the uncontradicted evidence the State’sof witnessessummary

to the arrest of defendant Galvin established theleading up
infacts: On the at 10:30about P.M. thefollowing questionnight

riot headedLaconia Abbott andpolice squad, by Captain
Blake,leaderassistant Lieutenant were from theproceeding junc-

oftion Tower Street on Lakeside to itsAvenuesoutherly junction
Route 3.with were at times members of theThey accompanied by

State Police and of the National Guard.
Thus the drove a mob ofproceeding peoplegroup throwing

rocks, remarks,bottles and andcans obscene downshouting
Avenue.Lakeside As reached the of Route 3they junction they

a crowdencountered of some hundredtwo individualsstationary
theirto and another of intwo hundred front andright group

around the Eden Hotel.Rock received from bothThey again
rocks,a shower of half full beer cans and bottlesgroups together

shouts andwith insults.
The riot then returned back on Lakeside Avenue andsquad

received similar fromtreatment other between variousgroups
until reached Veterans Avenue anotherwherebuildings they group

“refused to and fire was into them to movedisperse shotgun put
” Athem. similar the on Tower Streetreception greeted squad

where a oneof some hundred on command ofgroup dispersed
the leaders.squad

theAfter Tower Street of mensquad enteredleaving twenty-five
1No. andLot cleared out another there and thenriotinggroup

3,across 2Lot No. to Lot No. whichproceeded uphill parking
Lot 2.No. As Lot No. 3 aadjoined they motorapproached

with avehicle trailer and a were seenmotorcycle parked, together
some Insults,with in the of these vehicles.twenty people vicinity

andbeer cans rocksbottles and were atthrown thebeing squad.
As moved toward the vehiclesthey the leader andparked squad
assistant leader were in loudsquad voicescontinuouslyshouting
“ ”Clear Thesethe area. commands continued theDisperse. until

was about ten feetsquad from the vehicles.parked
aAs result of the commands to somerepeated twelvedisperse

to fifteen of the assembled left the area in agroup andsoutherly
direction the woods.westerly into One individual ran out of the
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indi-lot entrance and Six otherdown Foster Avenue.parking
viduals, defendant,the elected to in and aboutremainincluding
the vehicle. tomotor The commands commencedparked disperse
when the was feet from and con-Lot No. 3seventy-fivesquad

wasa normal Theretinued as atapproached pace.they
south, to thethe to to thefor disperse directlyopportunity group

west, east.to have out the exit theto the north or togone
the front of the vehicleTwo of the officers approached parked

Galvinon sides. One officeridentifieddefendant standingopposite
the of his convertible. His attention was attractedon front seat

nose,a and side-had in his hairto him because he ring long
in thein need a shave. Anotherburns and was ofbadly person

“ ” As one of thecar We’llbe back. officers approachedremarked
him with histhe driver’s of the vehicle Galvin came towardside
his club andarms and fists closed. The officer swungswinging

where arrestedacross the seat another officerGalvin backdodged
him.

fact andThe filed certain for ofrequestsdefendant findings
ruledto the Trial Courtof law. In these requests,responserulings

that the 609-A:4statute “does not arequire(RSA (supp))
to a distancewithdraw consistent with effectivebeyondperson “ ”of mob action that withincontrol withdrawal thepolice

“of the statute can be satisfied if the movesmob actionmeaning “ ” withdraw,and that reasonablewithdrawal assumes time to and
reasonably means of withdrawal oversafe orpublic ways public
property.

fact,In for of found into the Courtrequestsresponse findings
was thatsubstance that there no evidence the defendant was

in Lot No. 3 of thethe courseanywhere except parking during
at the athe Weirs on in that he had Fordquestion,rioting night

lot,convertible and a trailer in the and was in or about his
time the came to Theautomobile at the riot the lot. Courtsquad

was toalso found that there no evidence warrant a thatfinding
atthe defendant hurled or addressed obscenitiesany objects police

denied a a itto them. The Court for that wasrequest finding
remainreasonable for the defendant “to with his personal“” ”3in Lot No. after the command Ato withdraw.property

afor a that he-was not reasonablerequest oppor-finding given
“ ” withdraw,theto withdraw after last command to wastunity

'ted, but the Court further found as “thatfollows:gra taking
consideration,into the defendant did have reasonableeverything
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withdraw, andto that in event he had no intentanyopportunity
ato do so. In relative to reasonable I ammy finding opportunity

not the time after theto the last command toopportunitylimiting
”withdraw.

Avenue,The Court found that aside the exit Fosterfrom onto
there was no means of to the theaccess lotpublic except banking

“lot,next and that when fledto the the whopersons parking
Lot No. 3 retreated the woods was noto there further mob action

”in Lot No. 3.Parking
defendantThe contends that he bemust held to have effectively

action,withdrawn from the scene of mob within the ofmeaning
statute,the because theof that there was no further mobfinding

fled,in No. 3 after certainaction Lot other and thepersons ruling“ ”that withdrawal can be satisfied if mobthe action moves. Such
a statute,construction of thethe and andof offindings rulings
the Trial Court cannot be accepted.

The establish that the defendant wasfindings “present during
mob action” and that he did(RSA not609-A:4( supp)),
“ ”onwithdraw commanded doto so officer.being by peace[a]
Id. This was a clear theviolation of law. fact thatThe mob
action at that location afterceased the command to withdraw was

cannot be held to convertgiven the defendant’s refusal to obey
into with either the command or the statute.compliance To the
extent that the and made at the defendant’sfindings rulings

contention,becan to of hisrequest admitinterpreted werethey
erroneous, and favorable to the defendant.unduly

The that there was mob violence in Lot No.finding 3 was
evidence,warranted the and the defendant’splainly by exception

isthereto overruled. So also is his thetoexception orfinding
that into consideration” the defendantruling “taking everything

had a reasonable to withdraw. Others who wereopportunity
withdraw,ablewere topresent the command to do so.following

There was fromevidence which it could be found that the
defendant would have been to drive his vehicles from thepermitted
lot had he with he could haveresponded with-alacrity. Plainly
drawn foot as did hadothers he chosen to do so.upon

The made at the defendant’s thatruling withdrawalrequest,
“ aassumes safe ofmeans withdrawal overreasonably public

”or an restriction theways property, placed unnecessary upon
of the statute. Riots do not arise orapplication confinenecessarily

themselves That means ofupon public property. egress by public
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be a where mobshall fromor placeproperty providedways
It wassaid be in the statute.action occurs cannot be to implicit

thea into statute.to read such requirementerror
aone mob actionThe statute upon present duringimposes

a Ifof officer.to withdraw command peace complianceuponduty
overa shouldcommand require passagewifi such reasonably

it thewiththe would carryduty imposedprivate property,
the owner.of without toliability propertycomplianceprivilege

63;Smith, 88 H. RestatementSee v. N.Dederick (Second),
Torts, 211.5.

contentions, hisdo not the defendant’sWe adopt exceptions
error, and the isno orderprejudicialpresent

overruled.Exceptions

All concurred.
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