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the& Maurice forBois P. Bois orally),(Mr.Laflamme
plaintiffs.

Devine, Millimet; BartramStahl & Branch (Mr.McDonough,
the defendant.Branch forC. orally­ ),

Biandin, have that the accidentThe agreed happenedpartiesJ.
dark, at or thea clear about 7:15 P.M. nearon November night

andof Avenue with South Mainintersection BoyntonWoodbury
Manchester, The thein New Hampshire. plaintiffs, onlyStreets

acar, were in direction onof their westerlytravelingoccupants
theAvenue, driven husband.the automobile bybeingWoodbury

Street,South Maindefendant was onThe proceeding southerly
The Archies to turn intohis wereby intendingaccompanied dog.
left front of defendant’s automobileStreet when the theBoynton

the rear of their car in the southwest quadrantwithcollided right
the intersection.of

the of the defendant’sclaim that allowanceThe plaintiffs
relative burden of as theto the uponproof bearingargument

the defendant was error.intoxication of prejudicialalleged
inthis cross-examinationPlaintiffs’ counsel first subjectintroduced

defendant, standhe had called to the and whoof the whom
wine with hisadmitted that he had taken two ofglasses noonday

Loudon,meal, he with friends inwhich had Newenjoyed
trial, the twoLater in the Manchester officerspoliceHampshire.

that thehad the accident testified defendantwho investigated
he was arrested andwas under the influence of and thatliquor

in a cruiser. There he wastaken to the station policepolice given
test, said, thea as the officers “For benefit ofblood one of
concerned, find out not the isto whether or maneveryone

”or not.intoxicated
defendant withthat the wasCounsel charged drivingagreed

Thethe influence that the case was nol Courtunder but prossed.
fact ofat refused to the defendant out the the nolfirst let bring

However, in witha discussion chambersafter lengthypros.
counsel, Court,the in accordance with their instructedagreement,

asthe follows:jury
“ Gentlemen, toat the wants instructthis Courtpointparticular

as to that has come into thissome of the evidenceyou already
evidence theEven ladies and there is ofcase. though, gentlemen,

influence, all of thedefendant’s arrest under thefor driving parties
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instructed,these haveto and thusareproceedings agreed, you
defendant, Blair,that the Mr. was not onprosecuted any charge

”in connection with this accident.particular
trial,the the issue of the defendant’sThroughout alleged

dweltintoxication was at not butupon length, only directly by
Plaintiffs’ counsel him to a cross-innuendo. searchingsubjected

asexamination to how he had drunk asmuch and also to the
reasons for the thewhich defendant conceded herepeated stops
had as accident,made he drove from theLoudon to scene of the

his his home inon to Nashua. The defendant asserted thatway
“ ”he had to fill his but air histostopped partly pipe, mostly

dog.
counsel,Defendant’s the at once andpursuing subject, pleaded

canine,demonstrated his of customs immemorial andignorance
“ ”inviolate, ownI don’t a and thenby stating dog inquiring,“ ”Did he have weak ? What were all these for ?kidneys stops

The defendant the insinuation that hispromptly rejected dog
fromsuffered of his He went onany tomalfunctioning kidneys.

that he was and in no tosay to histraveling leisurely hurry get
home, because all he had to do when he wasarrived to hisgive

a bath.pet parakeet
circumstances,all theseFrom it is obvious as onbearing

that a crucial issue before the was whether theliability, jury
defendant was intoxicated. Defendant’s counsel’s argument upon
this of which the was assubject, plaintiffs follows:complain,
“ wine,The first is he had some but the blood testthing they say
wasn’t in here. didn’tWe have the burden ofbrought proof.

—didn’t in the blood test Mr. Bois:They bring (interposing)
a moment. If it the court I hate to theplease interruptJust

but to this wish toI We had no burden ofargument object. proof
fact,to in test.blood In I insist that the burden ofbring any
”was on the defendant. the Court’sproof Upon asking

“ Well,defendant’s counsel to state his heposition, yourreplied:
honor, we thatstate the accusation was made that BlairMr. was

— and,under the influence of since thisliquor liquor;intoxicating
”accusation,was their that had the burden to it.they prove

—stand,“ItThe Court then said: and themay you’rejury
instructed to take own recollection of theyour evidence in regard

”to this of the case.particular aspect
We are unable to the thataccept theseplaintiffs’ argument

were It at aproceedings the trial that bloodprejudicial. appeared
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test had been taken of the at thedefendant station on thepolice
of the accident. No isreason eithernight suggested why party

could not have become aware of this fact andequally produced
this material of evidence. RSA 262-262:20 RSApiece (now
A:63 Reenstierna,State v. 101 H. 286.N. Since this). evidence

available,was either had the to commentapparently party right
McGuire,it.on the failure of the other to introduce See v.Musial

Yoken, 119, 122,281; v. H.96 N. H. Abel 104 N. 123. The
last, in as awho was favorable asplaintiff, fully positionargued

the take this The casedefendant to of situation. ofadvantage
259,v. H.Public Service 94 N. relied theCo. upon byChancey,

is There the evidence commented theplaintiff, inapposite. upon by
us,defendant before aswas inadmissible. In the case previously

stated, Reenstierna,it State v.was clearly competent. supra.
brief, inIn we find no error the allowance of theprejudicial

anddefendant’s the thereto areargument, plaintiffs’ exceptions
overruled.

The also contend that the Court’s onplaintiffs bearingcharge
— —or lack of it of thethe arrest and further prosecution

claim that in itdefendant was erroneous. effect instructedThey
ofthe to the the officerstestimony policejury disregard entirely“ ” matter andand went the of counsel on thisagreementbeyond

the trialthe Court’s instructions inprevious given during
Thewith Court theaccordance counsel’s agreement. charged“ Now,as and arefollows: ladies alsojury gentlemen, you

—— that thethis is fact of arrestanyandinstructed important
onlack of theas to oror evidence prosecution prosecutionany

is beunder the influence to completelymatter of driving
isthis aThis as it should be becauseisdisregarded by you.

andare limitthe tests differ. You to restrictcivil andproceeding
have,Youin case. yes,to the evidence this particularyourself

as theall evidence tothe to consider the surroundingright
the mere fact of an arresttook butcircumstances that place;

hasa or nothe of case or conviction prosecutionor disposition
are to considerand not anyin these youproceedings,place ”are instructed.on that score and accordinglyevidence you

ato warrant conclusionin these instructionsfindWe nothing
the officers’were tothatthat the understood disregardtheyjury

ofstressed in otherstated here and portionsIt wastestimony.
all evidence andof thethe should considerthe thatcharge jury

arrest and the subsequentofThe mere factall the testimony.
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theof case were to be excluded. Thisdisposition procedureonly
Weeks, 459-460;453,was correct. Beaule v. 95 N. H.entirely

v. 94Public Service Co. N. H. 259. The hadplaintiffsChancey,
introduced the fact of asarrest. It was theconcededly improper,

show,above cases it in ancrept throughthough apparently
answer. This the atirresponsive defendantimmediately placed

an unfair as the Beaule case out. Thedisadvantage, points
thatdiscloses both counsel realized thistranscript and agreed

did,that the trial,Court should instruct the the itasjury during
arrest,that there had anbeen the defendant notthough was

When it came to the theprosecuted. since bothdelivering charge,
fact of the arrest and the of the weresubsequent casedisposition

as the Court at that time heincompetent, apparently recognized,
instructed the to these v.properly facts. Beaulejury disregard

Weeks, 459-460; v.Public Service Co.supra, Chancey, supra,
259. We believe in all the circumstances that this was a sensible
method of and the best solution of a troublesomeproceeding
situation. The instructions balanced the interestsfairly conflicting
of the and were to neither. theparties prejudicial Accordingly,

are overruled.plaintiffs’ exceptions
The contends that the verdict in her wasplaintiff Gladys favor

and beshould set aside. Wegrossly inadequate are unable to
There is no claim lostof and her entire medicalagree. wages

bill as aincurred result of this accident Marchallegedly through
26, 1965 toamounts Her$178.only approximately X-rays
taken and wasshe not ofproved negative, One herhospitalized.

12, 1961,doctors first saw her some months after theJuly eight
accident. After her afor lame back and various achestreating

15,and he 1962,her onpains, October with adischarged
“notation: Some muscular lameness. Discharge prognosis:” March,Good. Later he examined her in 1965. The mostagain

he would when asked whether her in boresay 1965complaints
“ ”accident,relation to the was I didn’tany know. Later he stated

”that there awas “possible relationship.
“ ”athis evidence of wasAlthough connectionpossible

Adams, 377,v. 379;100incompetent N. H. N. H.(Bentley
I, 1, 36;Bar Conrad,Vol. seeNo. v.Journal, 106p. Jolicoeur

496,H. itN. 498­ was andadmitted left for the to consider), jury
which was a circumstance favorable to the It isplaintiff.

that the ahad to orelementary suchjury accept believeright
of this evidence as sawportions fit v. 90they (Bill Company,
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the their conclusion.453, and record supportsN. H. 456-457),
in thethere was abuse of discretionWe are satisfied that no

$1,000 her aside.to set the verdict forCourt’s refusal
inverdictthat the defendant’sfinalThe argumentplaintiffs’

set aside becauseArchie should have beenthe of P.case William
“ accident, misfortune, andmistake orat passionarrived through

extendederror” does not requireand ... plainprejudice,
facts, that neither driverother itconsideration. appearedAmong

collision,before theof the other carwas aware of the presence
abe lookout.each claimed to keepingalthough

disclosesa of the entirecareful transcriptIn summary, reading
theof plaintiffto sustain the findingevidence jury’s implicitample

issuethe contestedon hotlyhusband’s contributory negligence
of liability.

record, the order isin theerrorsNo appearing

verdicts.on theJudgment

All concurred.


