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the referee that it was with fraudulent intent.found not made
defendants,the the verdict the the orderSince record forsupports

is

overruled.Exceptions

Blandin, decision;sat at but took no in thepartJ., argument
the others concurred.
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for the& Gilbert orally),Sanders UptonUpton (Mr.Upton,
plaintiffs.

General and R. PeterS. Attorney Shapiro,George Pappagianis,
for the State.GeneralAssistant orally­Attorney Shapiro ),(Mr.

$1,600 in anWheeler, an award of eminentfromAppealJ.
1, 1963the State took on Aprildomain proceeding whereby

with the constructioncertain lands of the in connectionplaintiffs
Trial withof interstate 93 in New Hampton. by juryhighway

a the in the amount ofa view resulted in verdict for plaintiffs
$7,000.

trial, the to certainthe course of the defendant exceptedDuring
and ofof the Court evidence allowing portionsrulings admitting

After verdict the defendant moved tothe plaintiffs’ argument.
excessive;set aside the verdict for the reasons that it is (2­(1) )
evidence; andthat it is to and the of thecontrary against weight

was denied3­ that the fell into The motionmistake.plain(­ ) jury
and the defendant’s were reserved and transferredexceptions by
Grimes, J.

landThe that the State took in fee 5.6 acres ofparties agree
and landlocked another 17.1 acres which the State concedes to

inbe worthless after the The chief issues the casetotally taking.
,theare whether it was error to to introducepermit plaintiffs

evidence of the of on the 5.6-acre takenpiecequantity gravel
-the State and the of loam on the acre17.1 landlockedby quantity

and itwhether was error to admit evidence of thepiece, gross
income from the for a ofperiodgravel operations by plaintiffs

to the If such evidence isprioreight years taking. competent,
the is raised as what be laidto foundation must to insurequestion
its so the trier of the will anfacts not reachadmissibility
unconscionable verdict based on speculation. .

The mineral theirevidence onplaintiffs’ concerning deposits
land and to the tends toprior(sand, gravel loam) taking
establish the The title to thefacts. plaintiffs acquiredfollowing
land In 1955 a sand and on thein 1948. they opened gravel pit
5.6-acre tract taken the State. The was othersby pit operated by
than the it inuntil was taken the State 1963.plaintiffs by During
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realized a about tothis income of $200period plaintiffs gross
the sale thefrom of$300 year gravel, except during yearper

72,000when were sold.1957 ofyards gravel
the landlocked tract the had beenOn plaintiffs growing

a The in area wasfor number of soil theyears. topvegetables “ ” aclassified an as bottom or class one soilOndawaby expert
use,for and scarce in the area. Testsfairlyagricultural general

this extended a 12indicated that loam to of to 18 inchesdepth
athe entire tract with minimumprobable quantitythroughout

22,425 aof There was substantial andofyards. quantity gravel
sand left on the tract taken the State.by

It was established that there were some dealers intwenty-five
and loam in the area and that loam wasgravel general very

scarce. There was an active market in the area for both loam and
with a sale of one dollar and ten centsprice pergravel going

yard respectively.
The defendant to the of this evidenceintroduction onobjected

the werethe that to use the unitplaintiffsground endeavoring
rule in the Theplaintiffs’approach establishing damages.

that the for which this evidencecontendplaintiffs only purpose
was offeredwas to have the land for the mostappraised profitable

use, whichor to it could be at the timepurpose, advantageous put
181,v.of the 83 H. 184­ and toN.taking (Emmons Company, )

a marketdemonstrate the existence of for the of that use.product
202,v. 107Dover N. H. 205.Housing Authority George,

An for the testified that the fair market valueexpert plaintiffs
$10,000 and thatbefore the wasof the plaintiffs’ property taking

it value after the since the tract thehad no containingtaking
at the witnessloam was landlocked. In thisarriving figure

the value the loam in on the Theconsidered of place premises.
had a fairState’s testified that theexpert plaintiffs’ property

$1,900 and no value thereafter.value of beforemarket taking
a­the determin­The that the classic formula forconcedeparties

is inin a land condemnation case statedtion of damages
State, 480, 486,100 H. in thev. N. followingSteel Co.Edgcomb

“ thatlaw has been settled in thisThe jurisdictionlonglanguage:
land isthe owner of condemnedin eminent domain proceedings

the differenceto for the measuredtaking by.entitled damages
after the and what it wouldthe value his landbetween of taking

the if the had nothave been worth on the ofday taking taking
” that theis likewise settled law in thisoccurred. It jurisdiction
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at the mostwere to have their valuedentitledplaintiffs property
it wasuse to which it be oncould theplacedadvantageous day

513,State,v. H. notcondemned. 104 516. It wasN.Roy
thethat the most use to whichseriously disputed advantageous

the was incould be on ofplaintiffs’ put dayproperty taking
sand, and loam therefrom.selling gravel

The here has notprecise evidentiary question presented
heretofore court.been considered this In anby analogous
situation where the State that thecontended plaintiffs’ experts
arrived at their of fair value themarket before and afteropinion

lots,intotaking by plaintiffs’ placeddividing property imaginary
a value on each lot and then the values toadded up separate

testified,arrive at the stated if allthe court that wasfigure they
taken,did the State’s contention would be well but this did not

to be the situation as the courtdisclosed record. Theappear by
held that the their aswitnessesalthough explained testimony

lots,to value the number and value of the theirstatingby
estimates as to the fair market were not arrived atvalue solely

State,the value of v. 104each lot. Parkinsonby adding up
“534,H.N. The court further that be536. observed one may

there bewill who will use one that ismethodsuspicious experts
not and it that ispermissible anotherexplain by way permissible.
But the is not to downremedy lay any special circumscribing
rules which exclude value as HandLearnedtestimony Judge

York, 526,out in v.United States 165 F. 2d 529pointed New
Cir. isThe to allow full(2d cross-examinationremedy1948).

and to determineinstruct the to the value ofcarefully jury
aas whole unit ‘and addproperty not what lotsup separate

’”and determinemight the value that v.bring Parkinsonway.
State, 536.supra,“ The rule there are certainordinarily applicable, although
circumstances in which it not be that inismay applied,

the in eminent domain thedetermining compensation proceedings
existence of valuable mineral thein land taken constitutesdeposits
an element which be considered insofar as it influences themay
market thevalue of land . . . rule hasThe beenfrequently

however, theexpressed, statement that the awardby negative may
not be reached the land and theseparatelyby evaluating deposits,

latter,since the elementone inbeing only manyamong
land,the market value of the cannot be asconsidereddetermining

an thefactor value of which is to be toindependent added the
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” Nichols,91, 92;value Am. 2d 4 Eminentof the land.­ 27 Jur.
1416; Cox,413; Annot. 156 A.L.R. v. 131HollisterDomain, p.

523, 524; Comm.,Conn. v. 177 Kan.Reiter State Highway
683; Horman,v. 188 252.State Minn.

The concede that an not theplaintiffs expert may multiply
number of cubic of mineral the unit andpriceyards by give

value,the result his as his estimate of the marketof computation
but, contend, mean that the lotas the this does notplaintiffs price

be used as aor the unit of minerals cannot theby expertprice
he his as fair marketfactor which base toupon may opinion

limitation,that with this and withvalue. We properagree
valueinstructions from the court evidence of thesafeguarding

of in is a factor to be consideredmineral deposits place proper
andthe in the based on the highestby jury determining damages

Board,best use of a Farr v. Statecondemned property. Highway
334, v.123 337. See DoverVt. Housing Authority George,

202,107 H. 205.N.
“ that unit theWe adhere to the the rule is not measureprinciple

the and andof but use of isdamage, paper computationpencil
not of The amount and value of recoverableproof impropriety.
mineral are not but elements to bedeposits only proper necessary

”in before and after value. v.considered Comstockdetermining
205,Comm., 214.State 121 N. W. 2dIowa Highway (Iowa)

A a bank would want the amountto knowperson buying gravel
of in in the market value land.of thegravel place determining

Co., 722,v. 2dState 51 Wash. 728.Mottman Merc.
The evidence established that since 1955 hadplaintiffs’ they

been from the tract taken the State5.6-acreselling gravel by
and that there was a market for loam in thegood general locality

that a one dollarwith ofduring period going price per yard.
With this it not error to evidence ofwas introduceshowing gross

as a an inincome factor which could consider atexpert arriving
an as land.to fair market value of the Steelopinion Edgcomb

State, 480, 485,v. 100 v.Co. N. H. United States Land insupra;
Lake,Bed 143 F. 314 Calif.RosamondDry Supp. (D.S.D.of

376,2d1956 United v. 136 F. 379 Cir.States). Rayno, (1stCf.
1943).

The evidence was admitted for the limited ofpurpose showing
the a thisexistence of demand. In evidence the Courtreceiving
cautioned the in the The Court: “Ijury following language:

answers,want to make it before he Mr. Foreman andplain
Gentlemen, that he’s not entitled to recover for loss of income or
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income, is,the loss of that what hefor incomeprospective might
have lost in the future. he’s entitled to forWhat recover is the
difference between the fair market value of the if itproperty,

whole,aswas sold a before the and what he couldjust taking,
for it if he sold hewhat had left as a after thewholeget taking;

toand to this evidence not use this for theby listening you’re
of from the of loss ofpurpose computing standpointdamages

”because that’s not a to Theincome proper way figure damages.
instructed the as to the law shouldCourt whichcorrectly jury they

in Evidence the volume ofapply determining damages. concerning
asold was evidence of the existence of market forgravel gravel

which bore the value of the for the mostupon property
use which it beto Steel Co. v.advantageous might put. Edgcomb

State, 480,H.100 N. 488.
in its instructions to thethe Court cautioned them asAgain jury

ruleto the to in theproper apply plaintiffs’determining damages
and the limitations beto on certain evidence withplaced respect

“of and loam asto follows: I must into thisquantities gravel go
because it was mentioned in Iagain again argument although

I instructed on this at the time thethought you pretty fully
wasevidence introduced. You do not measure the in thisdamages

—case the ofnumber cubic ofby adding up yards anything
loam, fill, is,sand or andor whatever itgravel, bymultiplying
what an individual unit would sell for on the market because

test,that isn’t the and andmen of common sensejust you’re you
know that is to in and that for acome muchnobody going pay

of land. It’s that take intopiece something somebody might
consideration, and it’s for to decide whether would oryou they
not, it’sand for to decide to what extent would takeyou they
that ininto consideration what would indetermining they pay

for this and thewhole the landlockedmoney piece, piece part
taken,that was if were to it as a wholeactually they buygoing

”to use it thatfor purpose.
To these instructions the State took no In view ofexception.

verdict,the amount of the there is no reason to that thesuppose
misledwere or that an rule injury appliedthey improper

Absent other thefactors toassessing plaintiffs’ damages. contrary,
it must be that the andunderstood followed thepresumed jury
instructions of the The denial of the defendant’sCourt. motion
to set aside athe verdict the Trial thatCourtimplies finding by
the trial was fair.

we consider the State’s to the exclusion ofFinally, exception
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thatas to the acrethe of the State’s price perexperttestimony
the date of the Theland was for onselling taking.gravel-bearing

thisashad excluded hearsay, testimony byCourt previously
tracts offor otherwitness with to paid gravel-pricesrespect

wastoland. The objected by plaintiffs’counselquestionbearing
“ have an as to whatdoas follows: Mr. you opinionQ. Hickey,

acre, it wouldland for thewas per rangesellinggravel-bearing
? . . .on the date of the Mr. Upton:be for acreselling per taking

Well, in thethat’sThe Court: I byI suppose gettingobject.
let in the front door.back door what I won’t you get through

ofwhat he thinks the value of thisI he can piecesuppose testify
worth, theland was into considerationgravel-bearing taking

sales and his I don’tinformation that he has of other experience.
”it in thisthink I’m to let you put way.going

form,State’s in thisThe was not counselquestion pursued by
his as tobut the witness was to as totestify opinionpermitted

and aftervalue of the beforethe fair market plaintiffs’ property
thiswas findable on the record thatthe It testimony bytaking.

excluded asthe acre was alsowitness going price perconcerning
the sale of other land. In thisevidence concerning pricehearsay

we find no abuse of discretion.ruling
isThe order

overruled;Exceptions judg-
ment on the verdict.

decision;Blandin, but no in thesat at took partargumentJ.,
the others concurred.


