
Strafford,
No. 5512.

a. v.E. &Mabel Wadsworth

a.H. &Forrest Russell

1, 1966.Argued November

8, 1967.FebruaryDecided



2

Powell & andMcGuirkFlynn, P. BlanchardRaymond (Mr.
Russell H. McGuirk for theorally), plaintiffs.
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Burns, & and P.Robert SheaNadeauBryant, Hinchey (Mr,.
Shea for defendant Forrest H. Russell.orally),

Hollis, and& L.Soden Martin GrossSulloway, Godfrey (Mr.
Gross for defendant Walterorally), Ridings.

Lampron, The could be onmade thefollowing findingsJ.
3, 1962,At about 1:00 on December aevidence. P.M. clear day,

the adefendant Russell with Mabel as adriving jeep, plaintiff
was toward Rochester on Routepassenger, proceeding westerly

202, aNo. traveled with a 50 mile an hourheavily highway
Defendantlimit. was onspeed proceeding southerlyRidings“ “”Road, road,Falls a aSalmon withcountry stop sign

traffic on the Salmon Falls Roadgoverning traversing southerly
”at its intersection with Route 202. These twoNo. vehicles

in that Acollided intersection. ram with on the fronta hook of
the theRussell in of the left rear fender ofjeep caught vicinity
the car it around one and a half times. TheRidings swinging

was its side.over onjeep tipped
testified that heas the intersection heRidings approached

aat on Salmon Falls located someRoadstopped stop sign
thedistance north of of the of Routenortherly edge pavement

No. and202 at that At the latter he lookedpointagain edge.
to his where had feetleft he an view 600 and sawunobstructed of
no vehicle. He then to and observedlooked his nothingright

across theleft he startedWithout to hiscoming. againlooking
horn, left,intersection. He then aheard his saw thelooked to

24 There wasabout feet and then the crash occurred.jeep away
theevidence Russell was miles hourvehicle 25 to 30traveling per

on Route No. 202.
We hold that the could find the defendantjury properly Ridings

in the hisof He wascausally negligent automobile.operation
under a to anmaintain toduty lookout discover theadequate

202,of motor vehicles on Route as thepresence No. such Russell
to determine if he could enter the intersection. 7 Am.jeep, safely

2d., Traffic, 355,Automobiles and 901;Highway s. 3p.Jur.
Blashfield, Automobile Law and Practice s. 114.13(3d ed.)

Chase, 266,See v. 105 H.(1965 N. 268.). Zellers
Defendant Russell on Route 202No. knewtraveling he was

a atintersection Salmon Falls Road.approaching dangerous
He testified he his to a acould in distance ofjeepbring stop
25 afterfeet the brakes were which he couldapplied operation
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he was aboutfound that whenIt could beperform automatically.
heFalls Road couldfeet the line of Salmon70 from centeraway

have seen that road of feet. Hea distance 50northerly up
he a carif at that location had seen outtestified that coming

Falls have before theof Salmon Road he could reachingstopped
he he at theof However testified that was almostpoint impact.

seeFalls Road when the “first I wasentrance to Salmon thing
”in ofof that Falcon car front me. Thisthe radiator Ridings[ ]

he saw the car.was the first time Ridings
for otherto maintain a lookoutRussell was under duty proper

and to slowor this intersectionvehicles in the ofvicinity entering
action which reasonable care required.or take otherdown any

find himThe could causallyjury negligent.
Russell that Mabelhas been advanced by plaintiffArgument

sherecover him because “testified unequiv-should not against
she did not havebefore the anythat accident happenedocally

Mr. Russell about his or theto tooccasion speedcomplain
and, fact, atthe in even thein which hemanner jeep,operated

trial, his mannershe never about oftime of the complained
” Leclair, H.the vehicle. Harlow v. 82 N. 506.ofoperation

from allof the warranted conclusionher testimonyNone negated
failed a lookout. On theevidence that Russell to keep properthe

of toshe testified that he was his 25speedmaintainingcontrary
when vehiclewithout the30 miles hour slowing Ridingsper

We failbefore the collision.in front of them instantlyappeared
Leclair,v. bar hersee how the doctrine of canto Harlow supra,

Theriault,the facts of this case. v. N. H.on 107recovery Griffin
411.

defendant for nonsuit andThe motions of each a a directed
verdict each action denied.in were properly

Defendant that thfe Trial Court erred inclaimsRidings
the that could find him forjury theyinstructing negligent failing

at the He wasto maintains there no evidencestop stop sign.
the which could soin record on the have found. Bissonnettejury
Cormier,v. 197. that100 N. H. The record fails to show this

thedefendant lack of evidence of to thecomplainedbrought
the aattention of Trial Court motion to withdraw the issueby

the isfrom consideration which the to beby jury procedure
afollowed in such case. MacDonald v. 94 N. H.Appleyard,

362, relies an to of the363. He on theexception granting
for the “It was theinstruction:plaintiffs’ request dutyfollowing

defendant, atof the Walter to the and tostopRidings, stop sign
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If findtraffic Route No. 202. youof to onthe wayyield right
did notif find he but yieldfailed to or stoppedthat he youstop

cause thethat this or contributed tothe of and causedright way
” Thisaccident, theshould be forthen verdict plaintiffs.your

that thisWe holdwas not asinstruction requested.given
attentionand to the ofdid not raise bringexception properly

evidence submit to thethe issue of lack of to jurythe Trial Court
at thefailure to Gardnerthe of stop stop sign.question Ridings’

452, v. 81 N. H.H. 457. Terrellv. 79 N. Payne,Company,
164, it is notcontention is correct167. Assuming Ridings’

the taken.us for correction exceptionbefore byproperly
was202 on which Russellstated Route No.As previously

a limita traveled with ofwas speedheavily highwaydriving
on whichThe Salmon Falls Road Ridings50 miles hour.per

“ ” aand hadwas was a road stop signcountryproceeding
was,he beforeas to stoptraffic southerly,requiring proceeding

the202. toRoute No. excepted followingRidingsentering
the Court to theinstructions of jury:

“ is a favoredin mind also that Route No. 202You must bear
is the inand the inferiorthat other highwayhighwayhighway

his conductwill considerrelation to No. 202. So you [Ridings]
not, course,situation ... A ofin relation to that person may

man, whenenter, on aas a superiorreasonably prudent highway
”a collision sothere is of by entering.danger

orthe existence of ordinancewas no evidence of anyThere
rule thenofwhich override the usual right waymightregulation

250:3.at this intersection which was RSAtravelgoverning Cf.
haveif was found toRSA 262-A:27-29. Consequently Ridings

he beforeof the thatwith the stoprequirement signcomplied
thereafter, as that of202, as wellRoute his conductNo.entering

withRussell, RSA 250:3 respectwas to the ofrequirementssubject
Weeks,v. 95 N. H.at intersections. Beaulethe ofto wayright

thewere at453, pointif these vehicles457. arrivingConsequently
wasinstant Russell tothe sameintersection atof approximately

intersection, the vehicletoat the ofthe of way, pointgrant right
is, v.his thatfrom Ridings, (Bissonnetteright,approaching

197, reasonableCormier, unless a man ofH.100 N. 199)
“ have concludedin Russell’s would reasonablypositionprudence ”of collision.the intersection withouthe could dangerthat pass

Glidden, 162, 168.v. 84 N. H.Gendron
“ ”favoredits use of the wordsTrial Court by highwayIf the
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“ ” call the of theintended to attentionand inferior juryhighway
it was for that The factorthe factor purpose.to properfollowing

“ statute iswhile it is true that the ofthat right way generalbeing
to the trafficin its without comparative uponapplication, regard

it is well alltheor nature of ways, recognized byintersecting
from side roads ontouse our that driverswho emerginghighways

it nottraveled main roads consider reasonablefrequentlyheavily
and that those theto assert their ofstatutory right way traveling

” v.this Isabellelatter often upon assumption.highways proceed
Carnes, 184, 187.99 N. H.

is of mention of whichthe devoid any rightHowever charge
if he wasunder the of RSA 250:3would have provisionsRidings

theFurthermore the usehave made the required stop. byfound to
in relation to Route No.of the word “favored”Court highway

“ ” in to Salmonthe inferior relation202 and of word highway
as that thebe theFalls Road could by jury meaninginterpreted

wererulesusual intersecting ways inapplicable.governing
175,Putnam, was the of thev. 99 H. 177. ItN. dutyNaramore

the as to the lawTrial to and instructCourt fully correctly jury
his instructions that itto the case and to so phraseapplicable

State,them. v.was certain the understood Davisreasonably jury
Stone,321, 323; v. 106 H.94 H. M A C Finance Co. N.N.

517, and athis was not done there must be518. In our opinion
the realities modern traffic conditions demand thatnew trial. If of

betravelers on traveled shouldways givenheavily high-speed
intersections,atas to of this should bepreference right way

action of theaccomplished by Legislature.
in setthat the Trial Court erred toDefendants contend refusing

$40,000 in of Mabel on theaside the verdicts of favor grounds
evidence of futurethat there was no permanentcompetent injury,

accident;caused the that the verdictsor future disability bypain,
excessive; and that werewere produced by passion, prejudice,they

the of theor mistake on jury.misconduct part
the thewas evidence to byThere support following findings

in Mabel was a wasThe Russell whichjury. jeep passenger
“wasa result Mabelover its side in the accident. Asontipped

and then to thewindshield, into thethrown into the back glass
” head,She received about the her werefloor. glassesinjuries

a Prior to thisfor few seconds.she was unconsciousbroken and
well,health, and was asleptshe had veryaccident enjoyed good

Besidesin sports. beingactive manyperson participatingvery
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life sheher married16 of alwaysfor 11 of the yearsemployed
work.all of her householdperformed

terrificshe started painsafter accident havingThe theday
therefor herwas treatedheadaches. She byin her back and bad
and one or twoaa neurosurgeon, chiropractorphysician,family

affected as was her bloodnerves were pressuredoctors. Herother
withwas stilltime of the trial she treatingher At theand sleep.

inconstantand was still painher sufferingfamily physician
which necessitátedand bad headachesof her backthe center

the She neededsince accident.about every daytaking aspirin
the housework.inher husbandofthe help

whiletakenthattestified X-raysa neurosurgeon,Dr. Maltby,
1964, she30, showedcare,his starting Aprilwas underMabel

7th, vertebraeand 9th dorsalthe 8tharthritis inhad localized
“ ”the Hetrauma sometime into past.was secondarywhich

a medicalfromthat she describesthat “thealso testified pain
”trouble. Whenthe area ofis with x'-rayof view consistentpoint

“whetherherbased on historya questionasked in hypothetical
. . . andbetween the accident youra causalthere is relationship

“ ”” a Hebelieve there ishe answered I relationship.findings,
“ in thiswill be muchI if there improvementalso testified doubt

” that localizedit isthe and “very probablecondition over years
will worsein hersuch as shown x-rays gettraumatic changes

” will notthat MabeltestifiedHerwith family physicianaging. “ in theat leastin the future typebe to beable employedgainfully
” testified thatDr. Maltbyof work she has previously.performed

washer fromshe said workingwhich preventedthe pain
with hisconsistent findings.

thattheevidence warranted by juryWe hold that this findings
has sustained injuryaccident Mabel permanenta result of thisas

willand whichher future disability preventwill cause painwhich
v.Gilliam Waltsonsher employed.from being gainfully

373,H. 378.105 N.Corporation,
hadMabelthe following findings.The record also supports
littleaccident withbefore the veryfor 11been yearsemployed “ ”her lifetime.work forand intended tofor sickness shetime off

with a lifethe trialat the time ofwas 41 ofShe ageyears
— week,been 40Her had per$35of 32 years. wagesexpectancy

whenas week on piecework.week and as per$89per high$50
r in the 1960.$2,900 he­ workearned from yearShe had

andlifetime ofher painher probableGiven permanent injury,
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accident,and and loss of caused thissuffering disability wages by
we cannot as a matter of law that Mabel’s verdicts weresay

and that the Trialexcessive Court erred in to set themrefusing
aside on that v. 105Gilliam Waltsonsground. Corporation,

373, 378; 213,v.N. H. 106 N. H. 218.Haney Burgin,
husband, Harold,The returned verdicts for Mabel’s in thejury

$5,500.amount of The Trial Court ordered these verdicts set
aside the filed a remittiturunless of sums in excess ofplaintiff

There was whichevidence from the amount of medical$500.
to which he was entitled could be andexpenses readily computed

the excess amount of the verdicts therefrom and orderedseparated
remitted. We cannot that the Trial Court actedsay improperly
in not aside these verdicts if the dieremitted excesssetting plaintiff
amount, 191,which he did. v.Cram 48 N. H. 195.Hadley,

Error,2d, 940,See Am.5 and s. 367. canAppeal Norp.Jur.
we hold that the Trial erred inCourt to set aside therefusing
verdicts for Mabel on the that the excessiveness of theground
verdicts for Harold a that the must haverequired juryfinding
been influenced or or have been misledby partiality prejudice
in the verdicts rendered in her actions. v.Hanlon Pomeroy,

407,102 N. H. 409.
The in theerror Court’s hereinbefore discussed dealtcharge

with the issue of of the anddefendants did notsolely liability
theaffect amount of to be recovered thedamages by plaintiffs.

Furthermore it that the issues of areclearly appears liability
thosefrom to and that aseparable alsopertaining damages

retrial of the latter is not to afford a fair retrial of thenecessary
newformer. The trial therefore will be limited to the ofquestion

Malatesta, 473, 475;v. 101 N. H. v.liability. Kilfoyle Lampesis
Comolli, 491; 138,101 N. H. v.Moulton 81 N. H.Langley,
139.

However the error in the on the issue of whichcharge liability
was to defendant did notprejudicial Ridings (RSA 250:3)

the of defendant Russell as itprejudice could react torights only
d­his benefit. The of can be determinedliability Ridings indepen­

of that of Russell andently vice versa without to eitherprejudice
of them or to the who have asked to have theplaintiffs liability
of alone retried. Weeks, 453,v.Ridings 459;Beaule 95 N. H.

Marich, 568,v. 2 2dChmielewski Ill. 576. As does notjustice
a retrial of the actions Russellrequire or of the issue ofagainst

in the actions the new trialdamages will beagainst Ridings,
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limited to the issue of in the actionsliability only against Ridings.

Russell’s overruled.exceptionsDefendant
trial issueNew on liabilityof of

Ridings.defendant

Blandin, decision;sat at but took no in theJ., argument part
the others concurred.

Rockingham,
5408.No.

State v. Donald Andresen.

4,Argued January 1967.

24,Decided February 1967.

General,S. andGeorge WilliamPappagianis, Attorney f.
O’Neil, General for theDeputy Attorney O’Neil(Mr. orally),
State.

&Shaw for the(Mr. CarletonEldredge Eldredge orally),
defendant.

Duncan, The defendant was verdict aconvicted ofby jury,J.
6,a that on 1964 atupon complaint charging September

he continued to and assembleHampton afterunlawfully riotously
a officer to inproclamation violation of RSAby police disperse,

609:9, since See RSA ch. RSA609 ch. 609-Arepealed. (supp);
Mower,v.State 107 verdict,N. H.(supp); 481. After the

the defendant moved to set the verdict aside on the thatground
him,the had withheld evidence favorable to untilprosecution


