
11

No other have been briefedexceptions or and the recordargued
discloses no error. The fact,issues tried were issues of and the
evidence warranted the verdict returned.

overruled.Exceptions

All concurred.
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thefor& orally),Hartnett Moher T. MoherCasey(Mr.
defendants.

Per curiam. The master’s hisreport, findings,containing
Court,and decree which were is astherulings approved by

follows:
“ had a view of theThe Master premises.
“ is action restrain the defendants from entering uponThis an to

wide, isten feet title to whicha of landstrip approximately
offor certainto assessthe parties; cuttingby damagedisputed

defendants; and totract thetrees situated theupon disputed by
landline between of the parties.establish the respectiveboundary

“ the and theof ofThe burden trespassproof establishing
therestslineboundary upon plaintiff.

“ a commonand defendant title fromThe the acquiredplaintiff
ancestor, was datedElizabeth T. Keenan. The deedplaintiff’s

4, same date. The deedand was recorded the1936 uponApril
thedescribed the corner of premisesthe southeasterlyto plaintiff

Street asand the on Oakas a determinable point frontage
Thehundred feet.from this onepointrunning northwesterly

not within thethat area in does fallMaster finds the dispute
of thedeed’s description premises.

“ lot,the the of hisAt the time for purchaseplaintiff negotiated
T. the and hishusband of Elizabeth Keenan showedthe plaintiff

However, therethe the area. waswife a of sub-division ofplan
lots.reference in deed to or tono any plan specifiedplaintiff’s any

He wasdid or select lots.The not specificplaintiff purchase
did,in at thea lot. He time ofinterested cornermerely buying

an landsecure oral to thepurchase, option purchase adjacent
the to him.and ofwesterly parcel conveyed

“ notThe finds and rules that the didMaster acquireplaintiff
the of his deed of ortitle to tract virtue conveyancedisputed by

made at the time ofvirtue of to himanyby representations
purchase.

“ defendant, Rowe, aThe William H. is stockholdermajority
active itsand until 1962 was inin the defendant upcompany

For this unless otherwisethe ofpurposes report,management. ‘ ’indicated, use of the word tothe defendant refers both Rowe
and the Company.

“ 2,The defendant tide histo tract deed datedacquired by April
1946, 3,the deed recorded March 1947. Theonbeing description
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thethis deed is inclusive of disputedtractof the byconveyed
tract.

andtractdeed did not include the“As the disputedplaintiff’s
title, mustit, ifdeed did include the any,the defendant’s plaintiff’s

of tide.adverse or colorsome of possessionrest theoryupon
a motion tothe filed“At the time of the plaintiffhearing,

of titleinclude of claim byamend his to allegationspleading
Thetitle or adverse use.under color ofvirtue of possession

shouldcondition that the defendantthe motion onMaster granted
antime as he desire to adequatebe allowed such preparemight

defense.
“As the deed to the did not semblance orplaintiff give any

theof title of the tract tohaving passed disputedappearance
did titleMaster finds that the not acquireplaifltifftheplaintiff,

under of color of title.any theory
“ did and use a walk from the rear ofThe constructplaintiff

the tract Street. This constitutedhis over to Oakpremises disputed
use a the tract.an and adverse of ofportion disputedopen

However, is clear that use and walk werethe evidence thequite
aabandoned and did not continue for ofperiod twenty years.

therefore,follows, use theIt that such does not foundation forlay
under adverse use.claim of title ofany any theory

“ case,in thatThis leaves the most difficult thequestion
aeffect the and ofthe of maintaininglegal plantingconcerning

trees the side of the tract.row of westerly disputedspruce along
trees on ain 1937 the a dozen or moreSometime plaintiff planted

line thethe area now in of theline within dispute. partAlong
feet doessome six or so but the evidencetrees were apart,planted

in the area of somewhether trees werenot indicate any planted
andthe exhibits offeredfeet back from Oak Street. Fromthirty

Master, itthe the wouldthe views taken offrom premises by
wereno than two trees that survivedthat at most moreappear

odd 'feet back from Oak Street.within this somethirtyplanted
is a case where the area couldThis therefore not disputed

as a row orbe considered been set offhaving entirely by complete
line of trees.planted

“ While at the time when the was committed byalleged trespass
defendant, 15, 1962,the on the trees in hadquestionAugust

to such a thickness that the line where stoodtheygrown along
area, thebarred access them to thethey every through disputed

is that which existedindication to be considered twentyimportant
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15, 1942,on and to the timecontinued ofpreviousyears August
was, course,the There of no evidence offered astrespass.alleged

However,the situation as it then existed.to Exhibitplaintiff’s
4 asNo. indicated the situation it existed after the defendant had

his in and had at1946 least constructionacquired premises begun
theof his lot. At that time the trees did not barbuilding upon

access to the area.disputed
“ Master findsThe that the trees the did notplanted by plaintiff

a or substantial theenclosure of areaprovide complete disputed
for the limitation ofstatutory period twenty years.

“ The trees the as stood onplanted by plaintiff they August
15, 1942 or date was not athereto such of theany prior ‘flying

’ as would and notorious notice that theflag give open plaintiff
claimed to thepossession disputed strip.“ The Master finds and rules that the never had titleplaintiff
to the adverse Inasmuch as he diddisputed strip by possession.

land,titlenot have to the he did not title thehave to trees planted
thereon, and therefore an action of does not lietrespass against
the defendant andfor cut removed the same.having“ The Master finds and rules that the line betweenboundary
the land of the and that the is thatof defendant asplaintiff

inindicated defendant’s Exhibit B. Said line is more particularly
described as at an iron set in the theonbeginning pipe ground

-side of Oak Street at a one hundrednortherly point seventy eight
Avenue,feet of Central thence North( 178') westerly running

38° 48' East for a distance of one hundred feet to an( 100')
set iniron diepipe ground.

“ The Master recommends:Conclusion-.
“ 1. That the for an theplaintiff’s petition injunction restraining

defendant from on the for an order that thepremises,entering
defendant restore the to their to theconditionpremises prior

of the trees and for be dismissed.damages,cutting
“2. That the line between the of theboundary premises parties

be fixed as a line at an set in the onironbeginning pipe ground
Street,the side of Oak one hundred feetnortherly seventy-eight

Avenue,of Central dience Northwesterly(178') running
East38° 48' for a distance of one hundred feet to an(100' )”set iniron thepipe ground.

The two aretracts owned the situated on theby parties
Street,side Oak betweenof Central Avenue on thenorthwesterly

’west, land,which forms the of the defendants­westerly boundary
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east,Park Street extension the which theand on forms easterly
of the land. The on Oakboundary plaintiff’s aggregate frontage

extension,Street, and Streetbetween Central Avenue Park is 278
feet. The ten-foot extends from Oakdisputed strip northeasterly

feet,for a of one hundred andStreet distance is approximately
at it. The sidelines at Streetto of this Oak areangles strip,right

feet,and 178 from Central168 Avenue.respectively,
title,The deed under which the Elizabethfromplaintiff acquired

Keenan, 4, 1936,T. dated contains theApril following
description:

“A certain tract of land situate in said onDover the
Street,side of Oak bounded and . . .described:northeasterly

at an hub theiron set in on the“Beginning ground
ofside said street at a 238 feetnortheasterly point southeasterly

from the sideline of Central Avenue and thenceeasterly running
land the to another of 100 feet ironnortheasterly by grantor

hub in theset thence about otherrunning easterly byground;
land the 60 feet an iron on theof to hub sidelinegrantor westerly

a streetof which would be an extension of Parkproposed Street
and thence said Streetrunning 126southwesterly by proposed

Street;feet or an hubmore less to iron at Oak thence running
said Oak Street feetnorthwesterly 100 to the ofby point

”beginning.
deed Keenan,The from the common Mrs. to thegrantor,

2,Co., 1946,defendant Rowe Chevrolet dated asis follows:April
A“. . . certain lot or landof situated on theparcel

side of Central Ave. at the corner of Oak St. in saidsoutheasterly
Dover, and bounded and described as follows: at aBeginning
drill on Ave.hole Central at the corner of the landnortheasterly
herein and South 73 33 minutes eastconveyed running degrees

feet, stake;more less178 or land of the ato thenceby grantor
and less,S9° 00' W 91.85 feetturning more or to landrunning

of the Hemon;a stake atto land of thence andgrantor turning
W feet, less,S39° 00' 100 more or to a stake at saidrunning

St.;Oak thence and W feetN51° 00' 178 moreturning running
or less St.,Oak St. to a stake at die corner of andalong Oak

Ave.;Central thence Eand N22° 23' 125 feetturning running
more lessor Central Ave. said drillto hole and ofalong place

Saidbeginning; of land onparcel lot 15 Elizabethofbeing plan
Keenan, H. G. 23,C. E.Hersey, dated 1945 to whichMarch
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ais made for morehereby particularand surveyplan reference”description.
the Hemoncorner ofthe southwesterlyThe thatagreeparties

Centralthe side of238 from easterlyis not feet easterlypremises
Thestates.Avenue, deed the erroneously expertas the to plaintiff

waswas that this cornerfor both approximatelypartiestestimony
Davis,defendants’Central Avenue. The expert178 feet from

a that of theto substantial withwhose coincided degreetestimony
antestified that his basedsurvey, uponexpertplaintiff’s Durgin,

landmarks,deeds,the the area and the location ofofexamination
the enabled himiron driven intocertain ground,pipesincluding

’the of and defendantsboundaries theto locate definitely plaintiff’s
“ ” deeds,with the all of thestated that in conformitylots. He

cut on their land. Anthe defendants were owntrees which
the and the usof instruments convincesexamination testimony

final the deeds is for this courtthat while the ofinterpretation
Sons,419;H. v. &v. 86 N. AldrichPettee Beauregard( Chapter,

330,N. master’s that the defendants105 H. 336 the conclusion),
andtook the area under their deed that thedisputed plaintiff

deed,title hisno or color of title to it wasacquired by fully
thewarranted record.by

that,The the erroneousdue toplaintiff’s argument single
deed,238 feet in it is to fixdistance of hisspecified impossible

deeds, Cline,the boundaries the is v. 99by rejected. Wadleigh
202;H.N. v. N. H. 91.36Simpson,Johnson

If the has of the areaclaim title to wheredisputedplaintiff any
located,the were must histrees it rest claim of title byupon

built, asadverse The walk which he set forth in thepossession.
master’s was found have beento abandoned asustainablyreport,
substantial time before the had Itrun. wastwenty-year period
therefore ruled that it furnished no basiscorrectly for a claim of
title.

A final arises as to thewhether existence of thequestion row
of set out the himspruces title adverseby plaintiff gave by

record,Thepossession. shows thatincluding photographs, as
1946,aslate when the defendants had construction of thebegun

land,theiron the trees barredneither their access to thebuilding
“found,areacontroversial as thenor master constituted open

”and notorious notice theto defendants that the plaintiff claimed
the It be awould matter ofstrip. commondisputed knowledge

earlier,that 15, 1942,four onyears August beforetwenty years
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15, 1962, the wouldthe trees onthe defendants cut sprucesAugust
to theeven less of a barriersmaller andhave been substantially

were andthe area on whichdefendants’ to they planted,access
wasthat thea to the defendants plaintiffeven less of warning

evidence thatland. There was after 1946tire theclaiming
land,defendants use themade of snowdisputed plowed against

so,and beneath the trees under a of to and thatclaim doright
the inbulldozed out walk 1946. On thethey flagstone conflicting

the trier of facts was at to or suchtestimony, liberty rejectaccept
of the evidence as he credible. &c. v.found Co.portions Clover

Co., 491,H. master’sSmith 96 N. 493. We cannot that thesay
conclusion that the failed sustain histo burden ofplaintiff proving

adverse, exclusive and usenotorious under a ofopen, claim right
for a of is without in theperiod twenty record.years support

Palmer, 127;v. 102 N. H. v.Goodwin 105Hampton Johnson,
N. H. 294. The to the andplaintiff’s exceptions findings rulings

Donovan,on this overruled. v.issue are N. H.Hines 101 239.
The decree the boundaries in withaccordance thefixing

defendants,and submitted the and thetestimony plan by denying
cut,for the were betrees whichplaintiff upheld,mustdamages

and the order is

overruled.Exceptions


