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Per These arecuriam. two forpetitions writs of mandamus to
thecompel commissioners of the Merrimack district tovillage
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relief.furtheras to the and fortheir water rates plaintiffsadjust
is thewhetherissue in each chargesThe fundamental proceeding

10, 1962, are Theafterthe made July legal.plaintiffsagainst
athe of trailerthe are owners park presentlyplaintiffs, Bigwoods,

DeNicola ownstrailers. The plaintiffthirty-sevencontaining
ahouses total of apartments.eighttwo apartment containing

billed a servicein the werethe date question,Before Bigwoods
for meters.meter and DeNicola was twofor one chargedcharge

the basissets wereboth ofSubsequently, plaintiffs uponcharged
of meter for each unit.one

andwas reserved transferred byThe Dunfey,petitionBigwood
andwas reserveda and the DeNicola petitionJ., upon hearing,

Morris, Itan of factstransferred statementupon byagreed J.
case,to detail facts in thefurther DeNicolaunnecessaryappears

raise to in thesince thosethey questions Bigwoodanalogous
in theand have that our decisioncounselproceeding, agreed

case should be determinative of the DeNicola petition.Bigwood
a the thedismissedUpon Courthearing, BigwoodSuperior

motionand the denial of theirthe toexceptedpetition plaintiffs
rendered, thethe had beento set the decree aside. After decree

whichandplaintiffs requested findings incorporateorally rulings,
facts, arethe essential and as follows:agreed

Water“Petition for writ of mandamus to the Commis-compel
waterDistrict theirsioners of the Merrimack to adjustVillage

’as to a residencerates Petitioners of singleproperty consisting
further,others; and,and a number of trailers used to compelby

fromthe to reimburse the Petitioners forCommissioners charges
10, date,1962 which the maintain wereto Petitioners illegallyJuly

virtue the and action takenofby existing by-lawsimplemented
27,at the annual of March 1962 and MarchMeetings[district]

26, 1963.
at the“The Court finds that under the as adoptedby-laws

time of the of the Water District and moreinception specifically
thereof,3-b the were authorizedunder Section Commissioners

aand to minimum service of $11.25empowered place charge
individual,for or unit aneach residence occupiedsingle by

as aor business each unit to be treatedhousehold enterprise,
customer.distinct

the to amendments of the11 of“Article by-laws relating
theamendments vote offorprovided by majorityby-laws
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theof District.of the CommissionersMeeting[district] and/or“ 10, terms of1962to (notwithstandingThe Julypractice up
assessedin to the againstrelationof the charges3-b by-laws)

as atrailerto treat the Petitioner’s singlePetitioners was parkthe
1962, 1210, some to 14the Petitioners hadAs ofunit. July

the Merrimackthe water furnished Villagebytrailers using
on the37 now located premisesThere are some trailersDistrict.

the Petitioners.of
Petitioners,1962, received10, users, theall“On includingJuly

in which Commissionersfrom Commissioners thea letter the
trailer wouldall that from date forward eachadvised users that

under theas a unitbe treated family residence)single (one
unit3-b and thus eachof Section of the by-lawsprovisions

so-called. Theto the minimum servicewould be charge,subject
on theirnotice of thePetitioners received upward adjustment

in theand have been accordance with terms ofproperty charged
10, date.of 1962 tosaid Julyregulation

“ the9 of the different warrantsUnder Article two covering
26,27,of March 1962 and March 1963Meetings[district]

was to each trailer froman made excludeattemptrespectively,
3-b of the theunder the ofprovisions by-lawscoming and/or

1962,10,on tothe Commissioners orbyadopted Julyregulation
such if the owner madethe basis for provisionschange charges

all meter. Muchto units into onefor feedingapproved piping
in at bothwas had relation to each articlediscussion meetings,

articles tabled.after which the weresubject
26, 1963, itthe March was voted“At ofMeeting[district]

11 the Districtamend of byto Section Village by-laws striking
the Commissioners to amendout that which authorizedportion

a the fromvote.the majority Accordingly, by-lawsby-laws by
amended a vote atto date can bethat only by majorityday

annualthe Meeting.[district]“ madeThe Court finds that the of rates theadjustment by
10,virtue its letter to all users ofCommissioners of Julyby

was with the which vested in the1962 in keeping authority
andthe of the moreunder provisionsCommission by-laws

11 which were in3-b and Article thereofSectionspecifically
10,new of 1962 wereat the time theeffect Julyregulations

the Commission.promulgated by
“ at annualthat action taken theIt is further found the [district]
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of 1962 and 1963 in no modifiedMeetings or otherwiseway
thechanged the Commission onregulation implemented by July

10, 1962, inasmuch as the elected to table thetownspeople subject
article at each The action taken at themeeting. Meeting[district]
held in March of 1963 the Commissioners of theirstripping

to amend theauthority under Article 11by-laws thereof is found
to have no effect on the rate increases and other modifications

10,in the letter,Commission’sencompassed 1962 whichJuly
were to all District,affected users withinapplied the inasmuch as
the Commission was to amend theempowered at theby-laws
time; and, the amendment to theaccordingly, torelating power
amend the at the 1963 annualby-laws approved [district]

would in no be construed to be retroactive.Meeting way
the and the action“Construing by-laws of the Commissioners

10,on 1962 toJuly whole,rate as arelating changes together
with the circumstances the ofsurrounding Meetings[district]

1963,1962 and the Court finds that the Commission was
and authorized toempowered take the itaction did in relation to

’the Petitioners property, they withhaving substantially complied
the vested in the boardpowers under the and thereby-laws

actual asnotice to suchbeing in rates received thechanges by
”Petitioners. Such action is found to be to date.binding

The saved no andplaintiffs made noexceptions motions during
the trial. The beforeonly questions us stem from the motion

“to set aside the law,decree as evidence,the the andagainst
”the of the evidence. Theweight issues are thoseonly presented

which be assumedmay from thefairly record that the Court
and intended to transferparties Waisman,Eastman v. 94( N.H.
253 or which are the) apparent andupon made.findings rulings

v.Co.Tyler 107 N.H.Advertising 138. The firstLamprey,
is thequestion defendants arewhether to enforce theestopped

of section 3-b theprovisions district,of of theby-laws which
reads as follows: “Where an individual household or business

orenterprise, institutionoccupation more than one unitoccupies
of each unit will be meteredspace, and considered aseparately

”distinct customer. The rates,toby-laws mercantilerelating
under which the wereplaintiffs read as follows:charged,“ Minimum For customers service on an annualCharge. taking
basis, the underquarterly $11.25this rate shall be incharge
addition to the Fire Protection ForCharge. short-term seasonal
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months,service less than twelveor transient customers fortaking
minimum will all coststhe be quarter$11.25 per pluscharge

Fireof the District in advance in addition to the Protectionpaid
”Charge.

“We likethat a bemunicipal corporation may estoppedagree
” Manchester, 361, 362;a v.natural Lucier 80 N.H.person.

487,Fitzwilliam,v. 105 N.H. In theDistrictMonadnock School
“case, the said restscourt that onMonadnock estoppel largely

” Id.,the and of the case. 489.facts circumstances particular
The then stated that the essential elements of anopinion estoppel
were:

“ A facts;or a concealment of materialrepresentation(1)
the must have been made withrepresentation(2 ) knowledge

facts;of the 3 the to whom it was made must have been( ) party
matter;of the truth the itof must have been madeignorant (4 )

it,with the intention that the other should act andparty upon
5 the other must have been induced to act it to his) party( upon

” Id., 491, 492.prejudice.
whether, evidence,It is to determine theunnecessary upon

existed,the Court could have found that since it couldestoppel
or such of the as it chose. Cloveraccept reject portions testimony

Co., 491, However,&c. v. H. we areCo. Smith 96 N. 493.
satisfied, record,a careful of the that itexamination entireupon

“ ”cannot be said that no reasonable man could fail to find that
the had sustained their burden ofplaintiffs proving estoppel.

Atwell, 537, 538;v. v.Simes 85 N. H. Perreault 98 N. H.Lyons,
facts, were317. other the matters ofAmong by-laws public

record. defendantsThere was no evidence that the concealed them
from the that latter were theiror the unaware ofplaintiffs
existence. The 3-b andof section seems plainlanguage entirely

“ “”will,indeed the word construed to the commonaccording
to be rather thanappears mandatoryusage” (RSA 21:2),

Will,94 620.permissive. C.J.S., p.
commissioners,If the who had the selectmenof relativepowers

-V,to the water district someforoperating (Art. by laws),
reason, indicates,undisclosed or more as thelikely, transcript
feltbecause the for revenues was notthey necessity pressing prior

10, 1962, 3-b,didto not choose to enforce section theirJuly
failure to do so was no that never wouldrepresentation they

it. The mere to it did not orapply implementneglect repeal
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79,O’Brien, 83;the See v. 107 N.H.Doenullify provision.
100, 114-115;v.District 346 U.S.Columbia Thompson,of

Statutes, short,82 s. 296. In no wasofC.J.S., finding estoppel
as a matter of law in thefavor of who hadcompelled plaintiffs,

the burden of and their this isproof, exception upon ground
overruled.

The matter of the of the commissioners to enforceauthority
10, 1962,section 3-b as of does extendednotJuly require

issue,Thediscussion. Court’s in to this as wellfindings regard
as its other are the record. Thefindings, supported by disputed

was in existence when the first contracted forby-law plaintiffs
defendants,the services with the and must be consideredthey

district,abound the thevoters ofby provision duly passed by
-which under section 1 b was a condition of the betweenagreement

them and the district.
both under theIndisputably, terms of the contract as well as

services,when the theimpliedly, plaintiffs accepted they agreed
to for 478,them. the 93pay N.H. 482.Opinion Justices,of
All efforts at district to or section 3-bmeetings modify repeal

failed,have and the Court’s that the was infindings provision
10,force on be,1962 and has continued so areJuly to

warranted.
’It does not to us that the motion raisedappear otherplaintiffs

However,issues than those discussed. it be noted that furthermay
inadvanced their brief thearguments that therely upon theory

of which were in the naturecharges they of taxes orcomplain
assessments. isThis not so. Bobst,&c. District v. 93Whitefield

229;N.H. 478,the 93 N.H. It482. thereforeOpinion Justices,of
follows that the claims,cases cited the to theirby plaintiffs support
such as Charlestown,v. and Bemis &c.107 N. H. 286Frizzell

Claremont, 446,v.Co. 98 N.H. areBag inapposite.
What we have said us,of the issuesdisposes beforeproperly

and the order in each of the and iscasesDeNicolaBigwood

Decree affirmed.


