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. ...” thatfurtherance It is certain the under-reasonably jury
an intent anstood that to defraud the insurance andcompany

overt act toward that were for aend ofrequirements finding guilt.
Other contentions of defendant been andthe have considered
found withoutto be merit.

overruled.Exceptions

All concurred.
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Calderzoood, & R. OuelletteSilverman Ouellette (Mr. Raymond
thefororally ), plaintiffs.

and forDill Richard E. Dill orally ),Waldron (Mr.Boynton,
defendant.the

Lampron, 1938,The town in a three-acre oftractacquired,J.
near and Roads in West which itland Grove RyeWashington

anas for the of refuseused continuously dump disposalopen
aand until 1964 when cone or incineratortepeeAugustgarbage

and used thereafter that Thiswas installed thereon for purpose.
is now zoned residence under the town ordinancesingleparcel

1953 and November but has continuedin revised 1959adopted )(
abe used as itsto because of use.dump prior nonconforming

acres,In 1964 the town an two alsoApril, bought adjoining
residence, it useszoned which now in with thesingle conjunction

incinerator.
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land zoned1961, their lot ofthe boughtIn plaintiffsSeptember
the town’snear to and in ofbut situated sightresidencesingle

use as anin active open dump.was thentract whichthree-acre
abuilda tofor permitplaintiffs appliedThe August,following

$24,000. TrialTheofat an estimated costtheir lotondwelling
afterhouse havingbuilt theirfound that theyCourt properly

notthe wouldthat dumpcertain town officialsassuredbeen by
in thetwothan one orlocation for more yearsat thatremain

future.
“ burnerof the Wilco refusethat the useTrial Court foundThe

thesite hasat the old improvedof dumpthe Town Ryeby
It has donein the awayin the area respects:followingconditions

eliminated. . . reduced orof sea gullswith the congregating
”fire hazard.reduced theflies . . .. . reducedrats . greatly

“ ThetheHowever, Court made findings:the Trial following
is a nuisancehas been and nowrefuse burnerof thisoperation

annoyanceand troublesometothe greatwhich plaintiffssubjects
odors fromsmoke and burning garbageobjectionablecaused by

nuisancemalodorousfinds that thisThe Court alsoand refuse.
theofdiminution in the market-value plaintiffs’ahas caused

” Theharm.sufferedand that have irreparabletheyproperty
16, 1966, “that theordereddatedin its decree JanuaryCourt

1,afterthis refuse burnerits ofTown cease operation June
” burnerthe duringhas continued toThe town operate1966.

thisofthe appeal.period
erred inTrial Courtmaintains that thedefendant townThe

use its refusethe further of tepeean injunction againstgranting
that the town’ssite based the Court’sat this upon findingsburner
in the market-a diminution“has causedof the burneroperation

“the loss toand that economicvalue of the property”plaintiffs’
into that of the Town requiringisthe disproportionateplaintiffs
”method. Defendantrefuseits burningthe latter to presentstop

the Trial Court erroneouslyin somaintains that doingfurther
““ ” theinstead ofnuisanceabsolutea doctrine ofapplied

and ofthedoctrine of necessity urgencybalancinglong-standing
”asserted.theuse wrongthe against privatepublic

has made it1955, RSA 147:23 mandatory275:2 now )Laws (
-147:23 whichtown, Ryeunless a),for each exempted (RSA

“ thefacilities fornot, maintainand public dumpingis to provide
” Thisand refuse. statutory duty imposedof garbagedepositing
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not,the however,on defendant is a sanction to create and
maintain a 198, 204;nuisance. O’Brien v. 73 N. H.Derry,

1177,RSA 147:26. See 2dAnnot. 40 A.L.R. 1182. Because of
their and to thenecessity, contributionindispensabihty, public

andwelfare health of the in dopublic general, public dumps
anot constitute nuisance v.se 214per (Myers Hagerstown,

312,Md. 315 but become a nuisance in fact as a), they may
location,result of their the manner in which arethey operated,

or because of other Portsmouth,circumstances. v.Shea 98 N. H.
22, 27; Fritz, 457, 467;v. 36 Ill. 2d In reChicago App. Petition

408, 412;St. 125 Vt. 1134,Annot. A.L.R. 2d52George,of
1136.

follows, therefore,It that even the defendant wasthough
a in aofexercising public right performance public duty imposed

it, if its use of its wasupon unreasonable asproperty against
owners the would be entitledadjoining to relief.plaintiffs O’Brien

v. Keene, 427,v. 431;Proulx 102 H.Derry, N. Annot.supra;
1134,52 A. L. R. 2d 1140. In the reasonableness of thedeciding

use,town’s the Trial Court was to take into allconsideration the
others,circumstances the need andincluding, among importance

of the use exercised the defendant with theby extenttogether
inconvenience,of the or to the in thedamage., injury plaintiffs

use and of theirenjoyment Waldron,v. 44property. Hayes
580, 583;N. H. Co.,v. 185,Ladd 187;Brick 68 N. H. v.True

314,81 N. H. Whether under allMcAlpine, the relevant316.
circumstances the use made the town constituted aby nuisance

awas of fact to bequestion determined the Trial Court whoseby
conclusions if warranted the evidence will be sustainedby by
this court. v.True McAlpine, supra.

The evidence which the Trialupon Court’s were basedfindings
included the The burner usedfollowing: the town toby dispose
of refuse and is Odor,sevengarbage operated week.days per
smoke, and therefrom are blowngases towardbeing continuously
the plaintiffs’ aboutproperty, 650 feet and thataway, of the
other residents the south windsneighboring by which prevail
about cent of the time in theninety per summer. The “smoke
from the burner settles to the and the stench isground practically“”unbearable. The smoke and stench comes into the house so

that we windows,cannotheavily the that meansopen at night
”too. Plaintiffs and their nauseated,become irritableneighbors
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“isas a result. The smokelack of irritatingand suffer sleep
“” thatIt is aand nose. feeling youto throat nauseatingyour

“” unbearable andOn a hot it is youfrom the odor. nightget
” theirare limited in the outdoor use ofPlaintiffscan’t sleep.

“ theoutside ofWe cannot have cookouts or guestsproperty.
“ ”” atoutside time. OutdoorWe cannot clothes anyhouse. hang

theare to an unusual because ofrequired oilydegreerepairs
coatsash the burner. Itfilm and “completelyproduced by

windows, automobiles, side. . . the the theit toucheseverything
”the house.of

in with the burnerA used operatesdiesel conjunctionpayloader
“ in it isand theat times all early morningday long especially

clear thethat is when use that toloud because they previous
” andthe burner. It is onrefuse from operated Saturdaysday’s

“’ Thevisible from back townand is yard.plaintiffsSundays
that reflectsa the incineratorhas erected byheavy bright light

”in room.continuously plaintiffs’
’A and examinedreal estate broker appraiser plaintiffs property

is a residential areaand the area. “Itsurrounding high type
in fromRoad. Theon properties my opinion varyWashington

” in value. The last time the witnessodd thousand20 to 50 plus
burner was inexamined the operationpremisesplaintiffs’

“ the Webb froma black smoke toward propertyheavyemitting
odor,a odorIt had athe south. dump very strong objectionable

” area and refusethe of thisIn his effect dumpto it. opinion
intheand other propertiesburner plaintiffs’ propertydepreciates

“ ”at least 25 cent.the perneighborhood
”“ Febru­Town Plan New HampshireA Rye, (Comprehensive

waswith aid consultantsthe of professional1964ary prepared)
“ the mostas an exhibit. One of problemsintroduced vexing

refuseis how to handleservices disposal.to communityrelating
for the Town ofof a programIn terms long-range planning

as wellshould be assessedmethod ofthe disposalpresentRye,
site,Theof the site. presentas for relocationconsidered dump

Road, under practicesfrom Grove existing disposalreached
serve a orbe to year possiblycannot expected beyondreasonably

(p. “Landfillis reached” perbefore its total 68).two capacity
se, difficult in because depositsbe Rye "gravelwould extremely

Therelimited the vacant area isand much of marshy.are so
theanswer, however, feasible inisan which economicallybemay
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(p.landfill”a refuse burner and then limited 71).use of
“ elements-ofof land uses and values areConsideration existing

”newin the selection of site forconcern any dumping operations
therefore,site,for a new focuses(p. “Serious consideration72­).

or inland areas where somepits gravelgravelexistingupon
”with a refuse burnerbe available for use in conjunctionmay

The “Town Plan” the considerationreport suggested72).(p.
use.three areas in for suchof specified Rye

5, the State1964 the town of received fromOn RyeFebruary
abouta of a tract of land at HarborRye containingconveyance

it be used for andon condition “thatacres only publicninety
” 10,held March 1964At the town meetingmunicipal purposes.

“ see ifthe warrant article: To thethe voters adopted following
and the sumTown will vote to raise ofappropriate Twenty

$20,000.00 the theThousand dollars for of acquisitionpurpose( )
same,burner, and aa suitable site for the tractorof a refuse

site,loader, erect the burnerthe andprepare equipment place
in to the of ofreplace system open burningoperation present

” was thisat the town There evidence that beforerefuse dump.
was voted on atarticle the town the 90-acre tractmeeting,

was as a site forfrom the State discussed thisacquired possible
A “I led it wouldrefuse burner. witness testified was to believe

”—in what was down on the Government reservation.be down
Webb,witnesses, weretestifiedOther plaintiff Ray theyincluding

inunder the that the incinerator would be located aimpression
thethan the Given the of articlesite other present dump. wording

and at the the Trial Court was warrantedthe discussion meeting,
ain “that reasonable of the Towninterpretation Meetingfinding

aVote of March 1964 is that the Selectmen were to acquire
”new site for this burner.

10,that the 1964 townThere was evidence Marchfollowing
months,for one or two with onethe selectmen consultedmeeting

officials,another, board,the and other town about theplanning
of sitesother for the incinerator and thatpossibilities they

there was no reasonable alternative site in town.concluded the
29, a1964 the townOn two-acre tractpurchasedApril adjoining

22,the site. On the selectmen issued a1964dumpopen May
“ ” a A aNotice to Bidders for refuse burner. for tepeeproposal

28,wasburner submitted to them 1964. SiteMay preparation
in the burner wasfor its erection at the old site June,began

record,and 1964. On theerected aboutoperating August
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“ ” thein which three sites forthe Plan possibleTownincluding
Trial Court was notburner had been the compelledsuggested,

in for thisthe site the siteto conclude that was only Ryepresent
432,Haven, 438.v. 150 Conn.refuse burner. WestMarchitto

$20,000 voted at the Marchdisclosed that theThe evidence
$8,89010, was as for the1964 follows: purchasespentmeeting

erection,burner, $3,100 andfor the foundationof the tepee
burner,$6,500 the a to service thefor of payloaderpurchase

$1,510and the balance was used to the two-acre tractacquire
the old site to additional anddumpadjoining supply gravel

dumping space.
In the Trial Court had before itsummary evidence of the

effectdeleterious of the method of the incineratorpresent operating
value,on the use and and andofenjoyment, plaintiffs’ property

those of their The evidence theCourt also had ofneighbors. duty
of the town to a for refuse and itsprovide dump garbage,

incinerator,investment in the the time the townoflength dump
area,had been in this and evidence from which it could determine

atwhether it was to have the incinerator this site.necessary
the Trial Court couldthat on the evidenceWe are satisfied

did, that, ahold, it even the town was publicas exercisingthough
it theaofin duty imposed uponperformance publicright

under all the circumstances constitutedof the incineratoroperation
it resulted inuse its becausean unreasonable of property

of thethe essentialsubstantial to rightsunwarranted injury
theirin the use and ofand their enjoymentneighborsplaintiff’s

Keene, 427; v.N. H. O'Brienv. 102 Derry,Proulxproperties.
198, 204; Co., H. 185. We faffv. 68 N.N. H. Ladd Brick73

Keene,v.a in this case or insuch Proulxto see how holding
town, ofconstituted, the anas contended applicationbysupra,

the establishedand a ofabsolute nuisancea doctrine of rejection
andtheof necessity urgencythis balancinglaw of jurisdiction

asserted. On thetheuse wrongof the privatepublic against
in thethe Court Proulxare the thatwe of Trialopinioncontrary,

did that.and in this casecase just
established,has beenreliefa to equitableHowever once right

the means flexibleare broad andTrial Courtof thethe powers
theofrelief to the requirementstheand preciseto adjustshape

Weiler, Del.Homes, v. 1964Inc. ( )Wilmontsituation.particular
109,580; s.576, 1 Pomeroy’s Equity Jurisprudence,2dA.202

defendant, as well as those of theof theThe rights140.p.
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consideration,are entitled to shouldand the Court notplaintiffs,
with the defendant’s use and itsinterfere ofenjoyment property

than is thefurther to the toplaintiffsnecessary give protection
Nuisances, 129,arewhidi entitled. 66 925.s.they C.J.S., p.

methods,use ofIf the certain orby specific appliances operations
nuisance,on defendant’s which now constitute a couldproperty,

be carried on without to theunreasonable usecausing injury
ofand defendant should notenjoyment properties,neighboring

allbe from use of its for theproperty purposeenjoined particular
its in a manner founduse to bebut unreasonable.only against

Air, 568, 577; Gruber,v. Bel 174 Md. Hannum v. 346Livezey
417, See A.L.R. 2dPa. 426. Annot. 52 1134.

ofIn the exercise its discretion to determine the andscope
of relief to be the Trial Court shouldequitablequantum granted,

toreceive and consider evidence suchpertaining specific appliances
or which alleviate the harm themethods caused tomight plaintiffs.

Shaw, 182, 188; Gruber,v. H. v.101 N. HannumJohnson
417, 426. If view all346 Pa. deemed in of theequitable

circumstances, the Court should consider the defendantaffording
a reasonable to conditions and abate theopportunity improve

the Urie v.before operationnuisance restraining entirely.
131,Co., 134; v.H. Walker107 N. HerringFranconia Paper

126, 135;Pa. v.409 Krulikowski Polycast Corpora-Company,
when, case,tion, in this661. is true as153 Conn. This especially

Calkins,v.interest of the is involved. 84the Bowerspublic
Air,272, 278 H. v. 174F. N. Bel1949);Supp. (D. Livezey

637;577;568, La.v. 161Md. Baton SpaceGibson Rouge,
Co., 93,v. 238 Md. 128.Co.Aero Products Darling

Court excluded atWe cannot that the Trialsay erroneously
after-burnerevidence of the effect of an orthe trial attaching

ormechanical device to eliminate smoke odors.other such
at that timethe not in ofdefendant was possessionEvidently

such devicesevidence of or ofsufficient the reliabilitydependability
of effectiveness. Howeverit made no offer of theirsince proof

on that such devicesit is now to this courtrepresented appeal
a of timein use and have been for sufficientare now length

of theirat to ancertain locationsspecific permit appraisal
and of evidence thereof.effectiveness presentation

a inwe are with the exercise of rightBecause publicdealing
anda on the defendant forof publicperformance duty imposed
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the further reason that the devices involved are of recent origin
and data on their effectiveness available,is now we are ofonly
the that the caseopinion should be remanded to the Trial Court
for such as what,beproceedings to determinemay necessary
if effectthese or otherany, devices or have onappliances might
the situation found to be a nuisance at the time of the trial. If
it should appear thatreasonably such devices orprobable

would alleviate theappliances nuisance,conditions thecausing
the Trial Court should allow the atown reasonable opportunity
to install such devices in order to demonstrate their effectiveness.
In the meantime the Trial Court’s order of injunction against
the defendant should be or modified until further ordersuspended

thatof court.
We consider defendant’s itcontention that was deniedlastly

a fair trial reason of on the of the Trialby Courtprejudice part
and because of other action and remarks of the Court during
the It would serve no useful to detailhearing. thepurpose

made and the answers in the record itself.allegations thereto
It is sufficient to state that we have reviewed thecarefully

and are satisfied that the conduct of the Trialtranscript Court
was free of and its warranted the stateprejudice, ofrulings by
the record.

The case is remanded for further in withproceedings conformity
this opinion.

Remanded.

All concurred.


