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Gordon,were v. N. H.nonsuit 86properly granted. Flynn
198; Litawa,v. 96 H. 174. there is noCote N. Accordingly

wasto consider the contention that Mrs. Laneoccasion
law,as a matter of or to pass uponcontributorily negligent

isissues the The order in each caseother parties.argued by

overruled.Exception

Wheeler, decision;in thesat at but took no partJ., argument
Grimes, sit;did not the others concurred.J.,
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Fisher, Parsons, & D. MoranHaroldMoran (Mr.Temple
for theorally plaintiff.),

defendant,W. Treat for the filed no brief.William

5, 1962, thetoLampron, monthsFor some prior JuneJ.
at Portsmouth Navalthe Shipyard.had been employedplaintiff

a mobilethe weekFranklin but occupiedresided in duringHe
defendant’sdistance from fillinga shortin North Hampton,home

that purchased gasolinestation in period plaintiffRye. During
it cash orand forseveral occasions paid bydefendant onfrom

check.
an5, 1962, there and had employeestoppedOn plaintiffJune

ofin his car in the amountand oilthe defendantof put gas
attendanttold thefound thatmaster plaintiffThe properly$5.46.
and thathisa he could checkwanted so mileagehe receipt

and thefor the oilnot then gashad paidalthough plaintiff
inWhen offeredthe requested.him receiptattendant gave

athisevidence, the back of receipt mileagethere onappeared
him. The masterwas madetestified bywhich plaintiffcomputation

andcustomerthen served anotherthat the attendantalso found
in thehe wasfrom thewent back to collect plaintiffwhen he

and oilfor thewithout gasthe station payingof leavingprocess
but didat himattendant whistled plaintiffhe had received. The
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not and wascontinued on his Defendant thenrespond way.
his thatadvised had left withoutby employee plaintiff paying

his bill.
5, 1962,the same the triedOn defendantday, Tuesday, June

reachto residence and theunsuccessfully telephonedplaintiff’s
Portsmouth Naval where he knew wasShipyard, plaintiff

aand left him didfor to call. Plaintiff notemployed, message
untilwork and aware for first atbecame the time 12:30Friday

A.M. on after his work that defendant wasSaturday day’s
However, defendant,for him. on that notlooking Friday having

aheard from thefor withplaintiff, signed complaint larceny Rye
“ ”and a order for the followed.police pick up plaintiff

Plaintiff learned order his atof this on arrival his residence
in Franklin After the detailsearly Saturday morning. learning

trial,from the Franklin he went to and at the onpolice Rye June
16, 1962, se,at which he ofwas found theappeared pro guilty

of He the andto Court onlarceny.charge appealed Superior
29, 1963, trial,October the set didfor the defendant notday
and the entered the order:appear followingPresiding Justice“ ”Dismissed lackfor of prosecution.

The defendant had to Arizona in and1963 didgone September
not receive notice in time beto aware of the October 29 hearing

“date. The master found that defendant that this appealthought
”would be the Afterprosecuted ofby County Attorney. learning

dismissal, motion, 13,the 1963,defendant filed a on December
reinstateto the No action on this motion hadcomplaint. been

taken the at time theby Court the of inSuperior thehearing
case.present

The essence of an foraction malicious has beenprosecution
stated as “Afollows: malicious is onesuccinctly prosecution

malice,that inis without cause to itbelieve canbegun probable
”succeed, and York,which ends in failure. v.finally NewMunoz

Ct. 645,271 N.Y.S. 2d of 648.(­ App.)
If defendant can that the is of theprove plaintiff guilty charge

him,made cannot maintain anplaintiff actionagainst successfully
Prosser, 113,malicious Tortsfor s.prosecution. (3d ed), pp.

859;858, Torts,1 4.4,and LawThe ofHarper s.James, pp.
307, the310. Hence that mustrequirement dratplaintiff prove
the criminal ended in his favor. Cohn v.finallyproceedings

558,Saidel, 565; Ellars,71 N. H. v. 75 Ill.Neumann App.
394; Restatement, Torts,2d s. 672.

the in this case was foundAlthough ofplaintiff guilty larceny
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court, toin the his theafter trial municipal appeal SuperiorRye
and transferred the wholeCourt vacated that proceedingjudgment

Green, H.tried v. 105 N.to that court to be de novo. State
of260, The of this for lack261. dismissal appeal prosecution,

effect, a insufficient terminationwhich was still in constituted
theof the of criminal againstfavor plaintiff complaint brought

v.malicious Cookto an action forhim prosecution.support
Torts,166, 170; Restatement,Lanier, s. 659.267 N. C.

thehis hadto maintain action successfully, plaintiffHowever
withoutthat the defendant actedburden offurther proving

in the criminalcause and chargeprobable maliciously bringing
565;558, v.Saidel, H.him. v. 71 N. NeumannCohnagainst

543,2d This143 N.W. 546.Industrial Sound Engineering,
himwas the and remained withburden assumed by plaintiff

even the burden of forwardthe whole trial though goingduring
to defendantevidence on these have shifted thewith issues might

Saidel, 566, 567,v.at a certain in the trial. Cohnpoint supra,
169, 171,570; 99 172.v. N. H.Perreault Lyons,

“ ‘ a of in thecause is defined to be such state factsProbable
as a cautionmind of the would lead man ofprosecutor ordinary

andand to believe entertain an honestorprudence strong
Saidel,that isthe arrested Cohn v.suspicion person guilty.”’

“It not the or innocence of567. does uponsupra, depend guilt
. . thethe accused of the crime . but ondependscharged

belief on reasonablehonest in such basedprosecutor’s guilt
” Lanier,v.at time the is initiated. Cookthegrounds charge

Saidel,166, 568;170; v. v.267 Cohn supra,N.C. NewMunoz
Prosser, 113,York, Torts s. 860.ed.)(3dsupra; p.

is a of theThe existence of cause law forprobable question
of v. 99 N. H.ultimate determination the Court. Perreault Lyons,

172; 635, However,169, Doemel, 2v. Wis. 2d 641.Gladfelter
where, case,as in asthis the were in to whetherfacts dispute

adefendant’s have beenactions motivated primarily bymight
desire to collect a debt instead of theprivate by socially

of about the of oneencouraged purpose prosecutionbringing
crime, of cause becameof the issuereasonably suspected probable

a mixed one of law and fact. v. v.Perreault BanksLyons, supra;
Co.,& 31, 42;Ward 212 Md. v.Montgomery Curley

Co., 280, 283;Automobile Finance 343 Pa. Annot. A.L.R.87
2d 183.

exists as to effectof theConsiderable thecontroversy disposition
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of the criminal itself as evidence of the existence orproceeding
Prosser, 113,absence of cause. Torts s.probable (3d ed.) p.

864; 2dAnnot. 59 A.L.R. 1413. We are of the that onopinion
the facts of this case it was not to take one whichproper position,
the master that a conviction is conclusive evidence ofadopted,

cause unless fraudobtained or similar means. Theprobable by
that,reason is the was convicted of theplaintiffalthough charge

court, therefrom,of in the his vacatedlarceny municipal appeal
Green, 260,this v.conviction 105 H. and theN.(State 261),

was dismissed the Court for oflackcomplaint by Superior
Restatement, Torts, s. 665 However weprosecution. (1­ ). agree

with the alternative taken the master that theposition by
inconviction the court created a rebuttable inRye presumption

favor of the defendant that cause existed for theprobable larceny
Prosser,he the Torts 3dcomplaint brought against plaintiff. (­ ed.)

113, p. 865; 1090,s. A.Annot. 86 L. R. 2d 1104.
Malice on the theof defendant is another essential elementpart

of an action for malicious is saidIt to exist when theprosecution.
in the criminal wasprimary not topurpose instituting proceeding

was, will,an offender to but on the illbring justice, contrary,
or to obtain a v.personal Bankshostility, personal advantage.

Co., 31, 38;& 212 Restatement, Torts,Ward Md.Montgomery
668;s. 1 Torts, 4.6,and The Law ofHarper s. 320.James, p.

Arizona, 504,See v.Visco First Bank Ariz.3National App.of
507.

Defendant testified that he instituted the ofcharge larceny“the with the idea ... to beplaintiff . . . for theagainst paid
”of As this evidence couldpurpose payment. sustainprocuring

a that the was motivated afinding prosecution desire forby
restitution it on the defendant the burdenplaced of forwardgoing
with evidence of cause and lack of malice. v.probable Perreault

169, 171;99 N. H. Annot. 139Lyons, A.L.R. 1088. The
defendant, after that he tried fromtestifying toTuesday Friday
to thecontact about the incident andplaintiff unsuccessfulbeing
went to the officer,station on the advice of anpolice also testified

“as follows: I asked what to do in the case. I aboutexplained
calls, else,the and andphone not able to contacteverything being

Franklin,him in and the Police like aresays something you
hooked, and the best iscan do out a warrant andthing you get

him The is to out.pick up. That soundedguy going slip right
Court,me. Asto I said I went to the and the Police informedRye
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matter,me it awas Civil and I that becausecouldn’t understand
”if you get it is not acaught Civil matter.­shoplifting

Defendant also testified that in the he left at the Navalmessage
“for the heShipyard retracted fromplaintiff very carefully saying

other than he to because I workedforgot for the[plaintiff] pay
”Government for fourteen and I know aboutyears, those things.

He also testified that his absence from the court when plaintiff’s
was set for wasappeal the result aofhearing misunderstanding“ ”I still had an interest in the case. There was evidence that

when he learned that the had been dismissedappeal he filed
a motion to have it reinstated.

The master thegranted defendant’sfollowing requests:“ defendant,5. That the in theofcomplaining plaintiff’s
actions,criminal was not motivated and asolely primarily by

”desire for restitution.
“ has,8. That the evidence,defendant his ownthrough proved

”that there was a lack of malice and that cause existed.probable“ 7. That the has failed toplaintiff sustain his burden of
”malice and a lack ofproving cause.probable

In his the masterreport found and ruled on all the evidence
“that the did notplaintiff present evidencecompetent sufficient
to rebut this ofpresumption probable cause which arose from

”the conviction in court.Rye municipal
We hold that these and werefindings warranted therulings by

evidence and that the verdict for the defendant recommended by
the master and theapproved Court wasby proper.

theJudgment for defendant.

All concurred.


