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Estate, 120;H.107 N.In repartial intestacy.against Segal
v. 93 N. H. 388.BankMerchants &c. Berry,

that the entireWe of the certified questions by holdingdispose
R. Frost.to the estate of Elizabethresidue passes

Remanded.

All concurred.
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Grimes, libelThe were divorced on Olive’s crosspartiesJ.
5, includeddecree dated 1956 which by stipulationJanuaryby

week toward heran that Herbertorder pay per support.$40
involved, the order was limited RSASince children were not by

458:19.
decree, ato said HerbertPrior signed supplemental agreement

as follows:
the which I have this daystipulation signed“Supplementing

Court,matter, theentitled to the ofin the above subject approval
a weekI to the sum of dollarsfurther agree pay forty ($40.00)

and her lifetimeL. for her forto Olive support duringTaylor
or until her remarriage.

“ is made with the full that theThis knowledgeagreement
amade in the is for threestipulation only year period,agreement

L.it is intended to assure of the said Oliveand Taylorsupport
the rest her life or until her Thisfor of agreementremarriage.

”is to terminate on death.my
was submitted to the Court until theThis notagreement hearing

the Herbert has the week ever$40on petition.present paid per
since, but in 1965 he filed an for modification of theapplication
order for alimony.

after that theAfter the Courthearing, J.) ruling(Dunfey,
andwas not on the Court thatsupplemental agreement binding

are thethe of RSA 458:19 toprovisions applicable original
decree, that while the in Herbert’s circumstancesfound change

“have been substantial are not of such to afford themagnitude
“” and Herbert at this time therelief ordered to continuesought

”andhe tosupport payments willingly pay.knowingly agreed
isThe case transferred to us on the of Herbert toexceptions

Trialthe of the Court.rulings
involved,ifRSA 458:19 that there are no childrenprovides

“orders for the of the wife shall be effective for not moresupport
thereof,than three from date suchbut order beyears may

renewed, modified or extended if for of notrequiresjustice periods
”than three atmore a time. Since divorce is theyears statutory,

Court has such in this field as is statute.only power granted by
Stetson,v. 103 N. H. 290. The order for in thisStetson support

“ ”therefore, renewed,case not been modified or extendedhaving
at the end threeofexpired years.

entered,When the was divorcesupplemental agreement
were and it is thatnotproceedings already pending suggested
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did not have a cause forOlive divorce. The agreement appears
been result theto have the of same and based uponnegotiations

the same consideration as the in accordance withstipulation
5,thewhich decree of 1956 was entered. The fact thatJanuary

init was not included the or otherwise submitted tostipulation
the not itCourt does affect whatever otherwise hasvalidity

458:19,between the Because of the limitations of RSAparties.
the notCourt could have it in its decree and it wasincorporated

nottherefore to have it into theproper incorporated stipulation.
A decree could not have been entered in withaccordance the

because of RSA Neither was the458:19.supplemental agreement
to themodification Court under the statute.agreement subject by

Schillander, 96;v.Schillander 307 Mass. Annot. A.L.R. 2d48
318, Wallace,321. See Wallace v. 74 N. H. 256. When Herbert’s
motion for modification was filed wasthere no effective order in
existence to itwhich could apply.

The Trial Court could have dismissed the motion because there
was no order to be andmodified because he was without power

theto between the Instead hemodify private agreement parties.
theheard and entered an order that Herbert continueparties

Itof week. that the Trial$40 Court treatedpayments per appears
the asmatter Herbert were a ofmodification anthough seeking

order and anentered order in samethe amount asexisting
5,for in the ofdecree 1956 because Herbertprovided January

did show anot in circumstances substantial forchange enough
Buxton, 77,a Seemodification. v. andPeterson 108 N. H.

Fortuna,v. 103 N. H.Fortuna 547.
However, on the issue whether an order which has terminated

renewed,in accordance RSA 458:19with should be extended or
form,in modified oreither unmodified the burden is theupon

in favorwhose the order is run to establishto thatparty justice
extension, so,a renewal or ifand whatrequires justice requires

as amount. The effect isto of section 19 to such ordersbring up
for at ofreconsideration the three at which timeexpiration years,

“the hasCourt the to enter such order as be deemedpower may
458:19; v. 92 N. H. in thejust” (RSA Bradley 70)Bradley,

allof the then thecircumstances Whilelight existing. supplemental
could not affect this Courtof the v.agreement power (LeBeau

LeBeau, 139; Wallace,80 N. H. v.Wallace it is one ofsupra­ ),
the allcircumstances the others which beamong consideredmay

what,the Court in if orderby should bedetermining any, made
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v.Barberextension, or modification.an renewaltowith respect
Barber, H. 523.92 N.

circumstances, Trial placedthethe Judgeof uniqueBecause
theOlive oninstead of uponHerbertburden of uponthe proof

under RSAenteredshould bea new orderwhetherquestion
reason, forthis case must be remanded458:19. For the

Trialreconsideration the Court.by

Remanded.

All concurred.
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