
212

theLee, observed mannerR. I. The Trial Court hadv. 78 46.
defense, himthe foundhad conductedin which trial counsel

inaand that he had been competent jobdoingcompetent
the entirethe Our review of transcriptdefendant.representing

Chance,v.Statethe record these conclusions.shows supports
in the denial ofN. We find no abuse of discretion105 H. 178.

defendant’s request.
theevidence of activitiesIt not error for the Court to admitwas

of checksdefendant theSmith, Free and theof involving passing
it showed the commissionHorn evenother than thoughto persons

were of a orThe incidents all plan designother crimes. partof
to the method of operation,the evidence was showcompetentand

141; Desilets,v.H. Statev. 97 N.and intent. State Story,plan
Palmer,402; v.245; v. H. StateN. 94 N.H. State96 Skaff,

N. H. 216.65
andall the of the Trial CourtWe otherhave examined rulings

therein.find no error

overruled.Exceptions

All concurred.
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Wescott, &Millham Harold E. WescottDyer (Mr. orally),
for the plaintiff.

Nourie, Sundeen, andNassikas Dort S.Wiggin, &Pingree Bigg
the defendant.for(Mr. Bigg orally),

intestate,Duncan, a nurse who wasThe registeredplaintiff’sJ.
died in of sufferedof consequence injuriestwenty-eight years age,

at Massachusetts at 11:40 P. M. onapproximatelyTyngsboro,
14, 1963, automobile, defendant,when her theApril operated by

atcollided with a the side of the She andutility pole highway.
the defendant had left Laconia late in the of the sameafternoon

accident,Until the the decedent had thebefore doneday. shortly
Bow,A had been made at at timewhich bothdriving. stop

had some beer to drink. Thereafter had sandwichesparties they
Concord, Lowell,at a restaurant in and then towardproceeded
the decedent at the At nearMassachusetts with wheel. some place
line,tire Massachusetts the defendant the wheel at thetook

decedent’s and the decedent went accidentto Therequest, sleep.
a few miles where theoccurred from defendant commenced to

drive.
“ that the sole cause of the accident wasThe Trial Court found

awakendefendant dozed off to and did notthe fact that the sleep
“” It further found: Whilewith thein time to avoid collision pole.

the evidence does not convincethe defendant had been drinking,
the vehicle while awakeme that he was unable to controlproperly

in so before off. Neitherthat he hador difficulty doing dozing
thathe the wheel he hadis it found that after took any warning

” The the defendant’sfall Courthe was to asleep. grantedgoing
wheel,the Carlas “After over DeLongfollows:request taking

doze,that he was about to buthad suddenlyno advance warning
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thetime of the occurrence ofdozed at theand unexpectedly “” as notthat a doesaccident. After reasoning dozing passenger
theawake when withthat a cannot chargedmean keepperson

wasthe Trial Court “not convincedof driving,”responsibility
the . . . under all the circumstancesin wheel. . . that overtaking

manthan the ofwas different ordinary average prudenceanything
wasI not the defendantand therefore do findhave donewould

”in so.negligent doing
anUnder which receive operatorgeneral recognitionprinciples

towho himself fall whilea motor vehicle permits asleep drivingof
driveif he has continued tois of ordinary negligenceguilty
afterwithout reasonable sleepingprecautions againsttalcing

of or Annot. A.L.R.drowsiness 28premonitory symptoms fatigue.
12, Bushnell, 583;2d 44 et Bushnell v. 103 Conn. Bernoskyseq;

59; Oliveria,v. Mass.v. 350 Pa. 305 304.CarvalhoGreff, Cf.
Co.,v. Mut. 18 Wis. 2d 91.Theisen Milwaukee Automobile Ins.

Beauvais, 276,H.In State v. 102 N. under circumstances
“where the that the defendant fall at thewouldpossibility asleep

risk,was a which itwheel foreseeable of could be found he knew
” the wasor should have known evidence held to warrant but not

“a aof in carelessto orcompel finding operation grossly grossly
” There, however,maimer. no evidence wasnegligent presented

or similar but ofdozingof premonitory signs, onlypreliminary
withlack of and thesleep, physical activitycoupledprior

also, Randall,See Savard v. N. H.of 103liquor.consumption
Oliveria, 304, 305-306,v. Mass.In 305 the court234. Carvalho

“ aWithout to down rule thatsaid: undertaking lay falling asleep
at least it be saidofis evidence mayalways gross negligence,

iswhile with sothe of heavythat driving drowsinessdanger
who, thatthat one withand self-evidentextreme so knowledge

condition, in without thein thathe is persists makingdriving
can be found to beeffort to arouse himself grosslynecessary fully

” 182,v. 332See Mass. 185-186.negligent. Flynn Hurley,
us,are in the case TrialWe of the that before theopinion

erred the law the TheCourt in the of to evidence.application
is best the made at the defendant’serror illustrated by finding

wheel,“After over the Carl had norequest: taking DeLong
doze,he to andadvance that was about but suddenlywarning

”at the thetime of occurrence of accident.dozedunexpectedly
the like made theThe effect of this and offinding, finding by

motion,its isolate theof was to selected ofCourt own portions
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evidence, in the evidence which the Court foundofdisregard upon
“ ”the defendant had dozed on a of beforethat occasionscouple

“drive, and was before thehe undertook to drowsy just taking
”wheel.

This evidence disclosed to the defendant that heample warning
wheel,fall It was not that when he thetookmight asleep. disputed

closed, and heaterthe windows of the automobile were the turned
There was no evidence that heon. took to arouseany precaution

vehicle,himself before whether around theproceeding, by walking
windows, Owens,Seeor the heat. Sater v. 67opening reducing

2dWash. 699. On the it that it was thecontrary, appeared
side,decedent left the vehicle and walked to thewho toopposite

the defendant to slide under the wheel without theleavingpermit
seat.

“circumstances, aUnder these that after theoverfinding taking
“”wheel the defendant had and dozed atsuddenly unexpectedly

”time . . . the accident be sustained. Such anthe of cannot
occurrence could not be in the absence ofunexpected precaution

was theto it. Thus it error to defendant’s careprevent judge
wheel,what he the inwith reference to occurred after tooksolely

“ ”of the evidence of advance which he haddisregard warning
22,See v. R. I. Thethereto. Shine 89 27-28.just prior Wujick,

was entitled to have the defendant’s care determinedplaintiff upon
evidence, what aftera basis of all of the rather than occurredjust

R.,the wheel. See v. &he took Maine R. 107BostonMurray
367, 373-374; 485,N. H. v. 95 N. H. 490.Lynch Sprague,

The verdict the defendant must therefore be set aside.for

sustained; new trial.Exceptions

Grimes, sit;did the others concurred.notJ.,


