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Gann,General, and F.WilliamS. AttorneyGeorge Pappagianis,
the State.General Cann fororally),Assistant (Mr.Attorney

for the defendant.brief andT. orally),Elmer Bourque (by

19,Lampron, the ofAt about 7:00 A.M. on AprilmorningJ.
on1965, his wife their residence locatedErnest Bettez and left

Manchester, a end street aboutin deadFieldcrest Road containing
untilwas aboutsix or seven houses. Their home unoccupied

He discoveredwhen Ernest returned.12:05 P.M. immediately
a had been removedsafe located in walk-in closetthat a wall

and in the safethe wall five ten dollar billsby throughbreaking
awere a chenillewere also bedspread,greenalso gone. Missing

watch,wine, and articles.a electric wrist otherbottle Hamiltonof
a theA of underin the overhead door garageoflight glass

broken, the modehouse, was found to have been indicatedwhich
the front had failed.An to doorof attemptentry. jam

Lemon,same Robert whoAround to 7:30 A.M. that7 morning,
and white automobile with Texasowned a 1962 blue Ford

his wife as awith picked up Rogerplates, passenger,registration
Cote. The three of them theto business section ofproceeded

whereManchester Lemon his car at A.M.about 10:00parked
Street,near a club on Manchester a block from the county

andat which Lemon his wife had business to attend.courthouse
where hadAbout 12 noon when Lemon to heproceeded parked

it He absence the ashis car he found its toreported policegone.
were the threewell as the fact that there locked in car’s trunk of

his was aone of which 25-caliber Steyr pistol.guns,
At that same to whatabout 6:30 A.M. morning, according

he left his anddefendant told home inEnright police, Derry
the road Manchester where he was to look“bummed to going

” He started infor said he Manchester aboutwork. drinking
was a on7:30 A.M. and in club Manchester Street when Roger

Cote came in there A.about 11:00 M.
About 11:30 A.M. that same a resident of Fieldcrest Roadday,

on which the Bettez ishouse located had to his lettruck to astop
“ ”white and blue or a Ford with Texaslight Chevy plates“onsouth Fieldcrest Road. He sawproceed intwo fellows the

”car. He observed this same car and down Fieldcrestgo up
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“a few times andRoad testified that this car looked suspicious
”to me and down the street a number of times.going up

That afternoon about 1:30 P.M. a taxi was called to the Roger
Cote residence on Stark Lane in Manchester where the driver

andCote the defendant He was asked to takepicked up Enright.
them a sandto on Front Street. At this site there was a Fordpit
automobile with Texas sunk in soft sand to such an extentplates

area,that its frame was on the sand. This located aboutresting
“ ” residence,one of a mile from the isquarter CoteRoger
desolate, untraveled, with hills and and where a cargulleys,
cannot be observed from Atroad. the of Coteany public request
and the taxi driver to the carEnright out of theattempted pull
sand but was unsuccessful. He then drove both of them to the taxi
office in the the fare.city, Enright paying

Around 2:30 P.M. one Breton saw Cote and enterEnright
a club in Manchester where he wastogether As a resultpresent.

a Cote,of statement made to him Breton left the club withby“Cote to to the sand bank ... to out thego car which waspull
car, car,to have been Cote’s or their orsupposedly Roger

”whatever it was. When arrived at the same sitethey previously“described the car with Texas was off the road intoplates][Ford
”sandsome soft and it was well stuck. The two of thempretty

returned theto club where Breton a watch from Cotebought
which was later identified as the wristHamilton watch taken from
the Bettez residence.

Breton, however, had this car as Lemon’s andrecognized
returned to the site with him later that afternoon. The first thing
Lemon did was to inlook the car where he observed that the back
seat, trunk,from which access could be obtained to the was
dismantled. He looked andinto the trunk found that his three

these,were One of the 25-caliber wasguns missing. Steyr pistol,
thereafter recovered in defendant residence inEnright’s Derry.

There was evidence that this same ofduring Aprilevening
19, 1965, a taxi driver defendant aboutpicked 7:00up Enright

andor 7:30 took him from one cafe to another located only
threeabout two or streets the rideaway. inquiredDuring Enright

about the fare from Manchester to and was informedDerry
it was Later$5. that same the same driver receivedevening
another call from the farewho in advance andEnright waspaid
taken to this ride askedDerry. the driver ifDuring heEnright“ ”wanted to a small louvrebuy which he showed to himgun
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but thewhich driver could the 25-calibernot asidentify Steyr
later recovered in the home.Enright

thewere advised Lemon ofThe Manchester who bypolice,
went the Fronthis tolocation of car reportedpreviously missing,

in sand. foundthe car was embeddedStreet location where They
area and aboutinto some woodedtwo sets of footprints leading

inBettez safethe car found the75 feet distant from wrappedthey
doorin the break. The safethe taken from the homebedspread

the carThe also in front ofalso found there. foundwas police
the Bettez residence.an wine container taken fromempty

the foundwas evidence that in the car itselfThere also police
thedust from safe. Policewhat be insulationtoappeared

the of themarks in front of and inof tire vicinityinvestigation
inthat those were identical typeBettez home indicated markings

withof and white Fordand to the tires the Lemon blueposition
that oil werewas furtherTexas There testimony spotsplates.

carat the the Bettez and that the Lemonfound of drivewayedge
from it. thereshowed a amount of oilconsiderable leaking Lastly

carmetal in the Lemonwas that a of foundtestimony piece
Betteza metal the safe.matched of frompiece

that adoes not the factThe defendant dispute burglaryEnright
19,at home on 1965 between 7:00occurred the Bettez April

articlesand P.M. He not that theA.M. 12:05 does question
threein were stolen that there wereenumerated the indictment or

car, was foundin the trunk the one of which laterof Lemonguns
washowever that itin the defendant’s residence. He does contend

wasnot a reasonable doubt that he an offender.beyondproved
Thethat the record warranted theWe hold following findings.

19,at Bettez wasthe home on 1965 committedAprilburglary
to the used andtwo men who to and from scene the blueby get

andwhite Ford with Texas owned Lemonautomobile plates by
its in Manchester between 10:00taken from aboutplaceparking

to 12:00 noon.A.M.
Cote rode to downtown Manchesterwho that morningRoger

Lemon where the car was About A.M.with knew 11:00parked.
Street,were in a clubCote and on ManchestertogetherEnright

hadthe street on which the Lemon car been left its owner.by
residence,left1:30 P.M. Cote and the Cote aboutAround Enright

sand,a the Lemon was ina of mile from where car stuckquarter
it. Cote andand there to toattempt Enrightproceeded disengage

aP.M. While there soldwere in a club about 2:30 Cotetogether
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108v.State Rumney,Bettez residence.from thewatch taken
H.N. 40.

“ ” tofrom Derryhiswho bummed wayDefendant Enright
back to Derryfor work rodeto lookthatManchester morning

this ride afterfor paying$5a taxi. Hein paidthat evening
andthisManchester on dayrides intwo otherat leastfor

38, 40;H.v. 98 N.Statedifferent clubs. Mihoy,indrinking
56, He hadStates, 2d 63 8th Cir. 1965344 F. ).v. United (Haas

the car whichthe trunk ofa taken fromin his possession gun
12used the C.J.S.,to have beencould be found by burglars.

720,49, 721.s.Burglary, pp.
“ direct andthecan beis seldom that proved byIt burglary

the actualhave ofwitnesses whoevidence of knowledgepositive
instances mustof in mostThe inferenceand guiltentry.breaking

” 2d,13 Am.facts.drawn from otherbenecessarily Jur.
thethe evidence45, We hold that on jury349.s.Burglary, p.

was adefendantdoubta reasonable Enrightfindcould beyond
Defendant’sresidence.at the Betteztheof burglaryperpetrator

wereverdictset aside theverdict and toa directedmotions for
arethereto overruled.and hisdenied exceptionsproperly

in evidence ofthat the admissioncontendsDefendant Enright
- car,trunk the Lemontaken from the of25 caliberthe Steyr pistol

inin his homethewas turned over to by Enrightwhich police
He alsoto hiswas anderroneous rights.prejudicialDerry,

of thethe admissionthat he wasmaintains byprejudiced
Manchesterdriver, defendant fromthe taxi who tookoftestimony

tothethe the of pertainingof day burglary,to Derry evening
a ento sell him route.offer gunEnright’s

“ the defendant withtends to connectfact whichAny legitimately
” 12the offense is admissible. C.J.S., Burglary,the commission of

wasthat the49, It was uncontradicted Steyr pistol720.s. p.
his car on thethe trunk ofand was locked inLemonowned by
which it couldevidence fromThere was alsotheofday burglary.

car was theLemon’sa reasonable doubt thatfoundbe beyond
Bettez safe and otherthethe tovehicle used transportby burglars

thisof guntaken in the possessionarticles burglary. Enright’s
the chain of circumstantialan link inwas therefore important

theto connectintroducethe State couldevidence which properly
Baron, H.N.v. 106Statedefendant with the crime charged.

the724. Evidence from151; s. 50149, 12 C.J.S., Burglary, c., p.
was intheon the ofdriver that the defendant day burglarytaxi
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aof which be found thiscould to be samepossession gun weapon
admissible,was also samefor the The fact that thepurpose. gun

or the of the tend be thedriver to totestimony might prejudicial
otherdefendant in does not render the evidencerespects necessarily

Iacavone, 207, 210;inadmissible. State v. 85 v.N. H. State
Harkeem, 508,N.97 H. 510. We that acannot ofsay finding

prejudice compelled. Canatella,undue was H.State v. 96 N.
202, 206.

We consider next defendant’s that he was denied hiscontention
constitutional beto His thecounsel. toright represented by right

ofassistance counsel in a such as this is wellproceeding
established. v.Gideon 335. See372 U. S.Wainwright, Petition of
Graham, 545, 547; 107,N. H.106 8 108. HoweverN.H.B.J.
it is well established that the had adefendant toequally right
conduct ownhis defense without assistance counsel. v.of Adams

States, 269, 279;United 317 Huber,U.S. State v. 148 W.N.
137,2d 142 2,1967­ v.(Minn. 78 Ill. 2d); People Bright, App.

12. It follows that a defendant waive his tomay right
hecounsel if doesrepresentation by so and intelli­knowingly

458,Zerbst, 465;v. 304 U.gently. S. v.CarnleyJohnson
Cochran, 506,U. S.369 515.

Defendant’s counsel on admitted inappeal Iris briefproperly
that defendant waived his to counsel ateffectively someright

defendant,This occurred in a before trial when thepoint. hearing
after been of hisinformed counsel and theto ofhaving right

him,of the Court to one for stated to thewillingness appoint
Court that he was familiar with the ofrules andprocedure

and thatevidence he to trialto as hispreferred proceed acting
own counsel. Such a waiver continues in effect the wholeduring
trial theunless defendant takes affirmative action to reinstate

Law,his to counsel. 23 Criminal s. 3 andright C.J.S., 979( )
Turrieta, 816, 820,n. See 2d98.19. In re 54Supp. Cal. 821.

The defendant maintains hethat reclaimed his to counselright
before This is based on atrial. near the end theofcolloquy

in which waiveddefendant his counsel andto electedhearing right
to conduct ownhis defense. The thetocounty attorney suggested
Court that consideration be to the of counselgiven appointment“ ”to sit with the defendant as a Afteradvisor. intolegal inquiry

“defendant’s educational the askedCourt him Wouldbackground,
”havelike anto hereyou to advise P Defendantattorney you

“ If the Court wouldanswered to sit and adviseappoint somebody
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“” ”me, I have no Court IThe stated will it.objection. consider
No was and no further aattorney appointed mention of “legal

” inadvisor the record. The trial was held with defendantappears
his own defense.conducting

aThe record as whole does not a thatcompel defendantfinding
did not and waive his andto counselknowingly intelligently right
that this waiver was not effective the whole trial. v.during Moore

155, 161;U.355 S. States,Watts v. F.United 273Michigan,
10,2d 12 Cir. Nor can we under theall(9th 1959). say

circumstances this case theof that Trial Court’s decision not to
counsel for the defendantappoint advisory constituted a violation

Mattson, 777,of constitutional v. 51 Cal. 2dany right. People
795-797; 1,48 Minn. L. Rev. 36 49 Minn. L. Rev.(1963);
1133, 1151-1153 (1965).

overruled.Exceptions

Griffith, sit;did not the others concurred.J.,
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