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andbrief for theWilliam E. Galanes orally), plaintiff.(by

and the defendant.A. McManus brief for(by orally ),Anthony

Duncan, aThe in is 27.5-acre tract inquestionpropertyJ.
Dover, zoned “R-1” or “Low Residence” restricted toDensity

19,the onpurchased by Aprilsingle family dwellings, plaintiff
$6,700. In his had a1965 for 1952 in tidepredecessor plot plan
and recorded for 75 residence house lots on thisprepared single

land. No lots had been sold nor undertaken andconstructionany
when the the was land withtract nopurchased by plaintiff open
structures of kind. Plaintiff knew about the and heany early plan
intended to the land for units when hedevelop single dwelling

it; but he made no of the of de­bought investigation feasibility
the tract before he it.veloping purchased

Plaintiff thereafter was advised that the unit costs in de-high
tract,the with water level and inveloping coupled high ledge

certain areas itrendered unsuitable for to besingle dwellings
constructed He then turned his tothereon. attention other possible
uses and best anddecided that the most profitable development

this land in the fieldof would be of two-story multiple dwellings
one, two,with “executive would be and three-apartments.” They

bedroom from to month.$125 $155apartments renting per
As a result to the board ofplaintiff applied zoning adjustment

construct,a in firstfor variance to the six suchphase, two-story
each nine with ninemultiple dwellings containing apartments

to undercover Theprovidegarages parking. proposed develop-
ament for second of six moreplans provided phase multiple

and a third of an amountphasedwellings probable equal making
ina total of 162 18 units.apartments two-story multiple dwelling

16, 1965,aAfter on his on the boardpetitionhearing June
aof to 0­ variance. How­adjustment unanimously (5 ) granted

20, 1965,a heldever on with three new membersrehearing July
board,the the decision was reversed 3 2 andon to theprior

denied. Onvariance to the Court theplaintiff’s appeal Superior
denial the variance was set aside asboard’s of andbeing unjust

31:78,RSAunreasonable. 83.
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ofof the boardIn and that the decision adjust-finding ruling
unreasonable, madeand the master preliminaryment was unjust

thethat statu-and that he consideredrulings indicatingfindings
were satisfiedthe of a varianceforrequirements grantingtory

III; v.See RSA Gelinas Ports-the evidence before him. 31:72by
248, the decisionmouth, However his that97 N. H. 250. ruling

was a thatand unreasonableof the board was ruling uponunjust
whole, and the balance ofthe evidence as a probabilities”“by

be madeboard not uponthe decision of the could reasonably
the masterIn at this conclusionthe evidence. RSA 31:78. arriving

evidencetake into consideration additionalwas entitled to any
him, the board.even it was not beforebeforeintroduced though

16, 21;31:82, Nashua, N. H. HIKv. 103RSA 85. Conery
Manchester, 378,103 N. H. 381.Corporations.

the for the of suchThe of statutory receiptprovisionspurpose
a trialis not to afford theevidence partyadditional appealing

Portsmouth,available .novo, which is no v­longer (Gelinasde
assist the in the actionbut rather “to court evaluatingsupra),

. . . evenwhere the record wasof the board incomplete though][
the thewas not at before. . the evidence itself hearing. presented

Builders, &v. Plan. . . .” Inc. Town ZoningVillage[board]
218, 221; 2 LawThe ofComm., 145 Conn. Rathkopf, Zoning

65, 7,ch. s.and 65-32.Planning, pp.
board,a the before theIn the absence of record of testimony

master to determinethe record before thewe must depend upon
thehis conclusions as well as the of actionthe of validityvalidity

taken the board.by
that the ordinance would resultTo establish enforcement of

to him to conditions”in hardship “owing specialunnecessary
III, relied thatthe31:72 plaintiff upon testimony(RSA supra),

tract would beresidences thethe of uponconstruction single
unfeasible, in character-because ofpart physicaleconomically

were saidland. In these characteristicsistics of the particular,
found, Law . . . sideas the master “that the ofto consist Henry

and thatthat ran near the surfacethe had stone ledgesproperty [
But aswhich were wet at the surface.”were certain areasthere]

found, “there was evidence whichmaster further no uponthe [a
nearas to the extent to which thebe madecould ledgefinding]

a water level the entire tract.”andsurface high affects
cameevidence of these conditions from the of anThe testimony

the and thewho had testified before both board master.engineer
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The conclusions of other witnesses that the construction of single
residences the tract would be unfeasibleupon waseconomically
based in this thepart upon conditionsengineer’s report concerning
mentioned. Yet the testified that he had made aengineer only

land,of the“preliminary character of theinvestigation” “nothing
with to visual,”respect and that thedetermining ledge except
“land is level, and with normalreasonably rolling, drainage
would ... on the surface to be conducive toappear easy develop-
ment without to in amounts fill.”ofhaving bring large

Other indicated that factorstestimony to makecontributing
for use unfeasibledevelopment resulted fromsingle-residence city

to allrequirements and not toapplicable developments peculiar
land, size, roads,this as to lot of and the installationpaving of

sewer, water and all of which became increments of de-curbings,
costs.velopment

A of the iscourt of the that the board couldmajority opinion
find all the evidence thatreasonably the failedupon toplaintiff

themeet the variance,for arequirements of and ingranting
to show the existence of conditions withparticular special respect

to this tract of 27.5 acres which would make enforcement of the
restrictions of the ordinance an unnecessary hardship. Bouley

Nashua, 79, 84;v. 106 N. H. RSA 31:72 III. In our theopinion
master could not rule as a matter of law that thereasonably
evidence a board,compelled the and wecontrary con-finding by
clude that the in favor of thestatutory board’s-presumption

was Farr,not overcome. See 315,v. 242findings Board Md.
321-322; State, 66,Public v.Service Co. 102 N. H. 70. Accord-

the decree of the Court entered iningly, accordance withSuperior
the master’s recommendations is set aside. The order is

dismissed.Appeal


