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Bums, &Bryant, NadeauHinchey P.(Mr. NadeauJoseph
for the plaintiff.orally),

Sanders &Upton, Frederic K.Upton (Mr. Upton orally),
K. &for R. and Dover,Corp. of Inc.Kent-McCray

Duncan, The 6,of 1959,Octoberagreement forprovidedJ.
the sale and transfer of certain real estate in Dover theby plain-
tiff and others to for the ofTompkins apurpose erecting shopping
center. It contained in 9 aparagraph that “ifprovision construc-
tion of the center is notshopping commenced and if buildings
have not been erected on land deeded Driscoll to saidby Tomp-
kins within 2two of the date of this( ) years the saidagreement,
Driscoll at his declare thismay option null and voidagreement
and said will saidTompkins landreconvey to saidDriscoll
Driscoll.”

date,deed of evenContemporaneously, by certain land was
to a deedconveyed which containedTompkins by like provisions,
a that “ifincluding provision construction of the centershopping

is not commenced and if have not been erected on landbuildings
described herein . . . within two . . . then theyears grantor may
at its discretion thisdeclare null and void . . . .”conveyance

The the samegrantors thatagreed by wouldagreement they
not maintain Store or“any Variety Store”DepartmentJunior

retained,on land while that “no otherTompkins agreed grocery,
meat or store shall beproduce maintained or allowed in said

center.”shopping
The defendant Plaza,Dover Inc. succeeded toShopping Tomp­

kins’ title to the land in to the terms thequestion of deedsubject
to and his withTompkins 6,the of Octoberagreement plaintiff
1959. The that noparties were erectedagree on thebuildings
land Driscoll withinconveyed by 6,two after Octoberyears

Plaza,1959. Dover Inc. erected a atShopping some timebuilding
which it leased to the defendant K. & R. in 1962.Corp. May
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Dover,In turn of Inc. became lessee sublesseeorKent-McCray
thisof building.
Thereafter in 1964 these were claim-April proceedings brought,

the defendants theviolation of restrictive of theing by provisions
that no meat or store shall be main-agreement “grocery, produce

tained.” The defendant Plaza defaulted. The other defendants
answered, that the in were not aquestionalleging premises part

center,the andof not to the restrictiveshopping subject provisions
6,of the of October 1959.agreement

The was in infor the Courtpetition assigned hearing Superior
1966. On 15 counsel the wroteforSeptember September plaintiff

theto counsel for defendants the of settle-prospectsconcerning
ment, in a letter awhich also stated that unless settlement should

reached,be “Driscoll will elect to exercise the ofRealty option
the contained in the deeds null andabovedeclaring agreement

and Plaza ...void to inrequest reconvey premises question.the
”to Driscoll Really.

16,Counsel for the on mailed to the1966plaintiff September
Clerk the amend its newmotion to petition by para-inserting

forth the of the withgraphs setting provisions respectagreement
void,to the to declare the and that nooption agreement alleging

had been constructed within the Thebuildings two-year period.
of the was that themotion forprayer plaintiff’s prayeroriginal

relief contained in its be amended andpetition supplemented by
new ofadding paragraphs (g) through (i), paragraph (h)

which a “Thatwould seek decree Driscoll has the to exer-right
cise and does exercise his declareto the ofoption agreement

6,October 1959 null and void reason of default and failureby
on the of said and his in title to livesuccessorspart Tompkins

terms,andto the conditions and thereof.”up perform provisions
It is this of the motion which the defendantsparagraph upon

as a declaration of an election of substantive whichrely rights
assert the Trial Court refused find and ruletothey erroneously

be andto conclusive.binding
The defendants seek to the annulment of a contractcompel

them,which claim has no and thetothey application plaintiff
contract,that itcontends is itself to annul the becauseestopped

it afirst to enforce it.petitionbrought
It be that an effective declaration the that itmay by plaintiff

be, contend,annulled asthe would the defendants theagreement
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Restate-a aexercise of substantive rather than right.procedural
ment, Contracts, 381, d; 2d 651.25 Am.s. comment Jur.

Remedies, this7. We no onElection of s. express opinion point
however, thethe issue is whether Trial Courtbecause presented

that thethe a anderred in forrequest finding rulingdenying
exer-terminate the wasto agreement irrevocablyplaintiff’s option

cised, In the of thethe of its motion to lightamend.by filing
answers, we think that the action of the Trial Courtandpetition

was proper.
the defendants in their answers that their build-allegeAlthough

center, and is to theis in the notnot subjecting shopping
otherwise,9, 1959, andthe claimsof October plaintiffagreement

the restrictive of theseeks to enforce provisions agreement against
circumstances, are disin-them. Under the the defendants not so

terested as to be from the issuesprecluded presented.raising
rule,findIf the Trial Court should orultimately upon hearing

merits, that the in which the defendants have anthe building
interest is to the restrictive of the 1959provision agree-subject
ment, be entitled to maintain its Onthe wouldplaintiff petition.

hand, if the determined that the werethe other Court premises
landnot to the because not built sub-uponsubject agreement,

the claim thethereto it would be to to toopen plaintiff rightject
and the landthe to retransfer ofrequire bynullify agreement

Plaza,defaulted defendant Inc.the Dover Shopping
It could be found that the thereasonably plaintiff bysought

amendment to a foundation for inconsistent and alternativelay
relief, Athe decision of the merits. thatdepending upon finding

to amend its for relief the madeplaintiffmerely by seeking prayer
a and irrevocable election to abandon its claimconclusive original
was not the record. Its motion was withdrawn forcompelled by

it was acted and the amendmentwhatever reason before upon;
was never made.sought

There was no occasion to the to choose onecompel plaintiff
or the in advance of a whether theother determination ofremedy

defendants’ were to the Octoberofpremises subject agreement
Mathews,1959. Ricker v. 94 N. H. 313. “An unsuccessful at-

a a ato claim or to which ispursue remedy, partytempt right,
entitled, will not him of that to which he is entitled.”not deprive

664,Woish, 94,v. See 2d117 Vt. 98. 25 Am.Sabourin Jur.
Remedies, 22.Election of s.
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but the choiceoneentitled to remedy,can be onlyThe plaintiff
ad-made inbecase could notnot, and in this effectivelyneed

establish-the uponterminate dependsIts to agreementvance. right
aofthe constructionthe forof conditiona breachment of

thatthe exercise ofabsence of bar toand the anycentershopping
aestablished, ofdeclarationhas beenUntil the anyrightright.

asattentative best.it could be Taking,to exercise onlypurpose
thea amend thedid, motion to petition, proposalit the form of

denial of defendants’Thea of thebecame petition.never part
wasto amendand that the motionafor rulingrequest finding

is sustainable uponexercise ofan irrevocable plaintiff’s option
record, it is sustained.andthe

overruled.Exception

All concurred.

Rockingham,
No. 5629.

Bryant,R. Adm'rDonald w/w/a

v.

& a.Raimond Bowles

7, 1967.SeptemberArgued

31, 1967.Decided October


