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but the choiceoneentitled to remedy,can be onlyThe plaintiff
ad-made inbecase could notnot, and in this effectivelyneed

establish-the uponterminate dependsIts to agreementvance. right
aofthe constructionthe forof conditiona breachment of

thatthe exercise ofabsence of bar toand the anycentershopping
aestablished, ofdeclarationhas beenUntil the anyrightright.

asattentative best.it could be Taking,to exercise onlypurpose
thea amend thedid, motion to petition, proposalit the form of

denial of defendants’Thea of thebecame petition.never part
wasto amendand that the motionafor rulingrequest finding

is sustainable uponexercise ofan irrevocable plaintiff’s option
record, it is sustained.andthe

overruled.Exception

All concurred.
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Bums, & andNadeau Paul R. CoxBryant, Hinchey (Mr.
for theCox orally ), plaintiff.

Calderwood, & andSilverman Ouelette David S. Sands (Mr.
Sands for the defendants.orally),

Griffith, 1,On or about 1957 a ofMay group buyersJ.
of defendant Bowles and the five enteredothers intocomposed

an with Batchelder Oil Inc. and theagreement Company, corpo­
owner D. Batchelder. Inration’s this BatchelderHarry agreement

sell andto the to all theof Batch­buyersagreed agreed purchase
$106,000,elder interests in the Batchelder Oil Inc. forCompany,

$13,000in the 1,manner: in cash onpayable (1)following May
1957; $18,800 1,a note for 1957(2) promissory payable June

cent, $74,200interest at fivewith and the balance of theper by
notes of Bowles and the others on thepromissory payable

amounts,dates and in the interest atfollowing following plus
1, 1958, $18,200;five percent payable semiannually: June June

1959, 1960,1, $8,000; 1, $8,000; 1, 1961, $8,000;June June
1, 1962, $8,000; 1, 1963, $8,000; 1, 1964,June June June

$8,000; 1, 1965, $8,000.June
with,Concurrent this was an additionalagreement agreement
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Batchelderwhich and the others were to fromBowles purchaseby
and Farm-real estate owned him situate incertain by Newington

$40,000.in the amount ofNew Hampshire,ington,
1, defendant and defendantOn or about 1958 BówlesJune

theallmade an which Bowles acquiredColeman agreement by
indemnifiedand the werestock in the oil othercompany buyers

onon the then notes. Coleman Julyliabilityagainst outstanding
un-1, of the1958 in paymentunconditionally writing guaranteed

$8,000,notes,series of each in the amount of payablepaid June
1, 1,1959 1965.through June

the notesIn 1964 Bowles had fallen behind in his onpayments
time,Batchelder,and Mr. who was at that finally placedliving

Onthem in the hands his M. Burns.of Aprilattorney, Stanley
20, 1966, made a demand of in full on theBurns princi-payment

accrued interest and fees be madeto on or beforepal, attorneys’
1, 1966, a asked forand in letter dated 25 BowlesMay April

27,an time. On Burnsextension of 1966April replied denying
Coleman,the the on the after Bowles’request. guarantor, day

’ aof Burns denial Burns in his officeto cashier’sreceipt presented
$19,950check for in full all and interestofpayment principal

as refuseddue on the notes of that date. This tender was by
the that the interest tendered wasBurns on andgrounds principal

$5,063.66and that the tender did include demand-not correct not
2, 10,ed as fees. This was on 1966. Onattorneys’ May May

1966 writs were andboth Coleman Bowles onbrought against
Batchelder.behalf of Both and defendants filed motionsplaintiff

with andfor affidavits countersummary judgment supporting
withaffidavits. the affidavits have been filed variousTogether

theexhibits both of notes and andofcomputations payments
interest.

in their affidavitsbetween theThere is no disagreement parties
the that have been toward allthe total of amounts paidas to

was, however, athe interest on them. There dis-notes andthe
as to whether or not there was duethe tobetween partiespute

1,was 1957 intereston the note which payablethe plaintiff June
and,$309.16;of whether or notin the amount secondly,unpaid

the notes the defendants are liablethe terms of forunder attorneys’
takes the that theThe Court was not in afees. positionplaintiff

decide the case motions forto upon summaryposition judgment.
examination the variousof affidavits and theAn exhibits sub-

of these affidavitsin discloses that theremitted was nosupport
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such,the andon facts as that in effect the issues todispute only
be determined were ones of law. This case lends itselfoftype

to the and is within thepeculiarly summary judgment procedure
Welch,theof statute. v. 105 N. H.Oil Co.purpose Community

320; Tinkham, 100;Salitan v. N. H.103 Trust Co. v.Nashua
Sardonis, N. H.101 166.

Each of the notes on which action was thecontainsbrought
“In the event that be in-following stipulation. legal proceedings

note,stituted to collect dueamount this theany upon undersigned
hereof,to to the holder in theaddition to amount ofpayagree

interest,the balance of and all costs and ex-unpaid principal
of such reasonablepenses proceedings, including attorneys’fees.”

for the issue to fees the be-Except relating attorneys’ dispute
tween the as to the amount due relates to aparties $309.16solely
interest which the claims is still due oncharge, plaintiff the note

$18,800for 1,which was 1957. This note waspayable June
case,an exhibit in the and was in the hands of the defendant

Bowles.
The defendants take the that are entitled as aposition they

matter of law to have the claim of interest$309.16 disallowed
on the that the note in the hands thegrounds of maker andbeing

no claim can now bebeing stamped made thepaid by plaintiff
interest correct,for on such note. If this claim is then at die time

of the $19,950tender Mr. Coleman of the amount ofby principal
and interest exclusive of claim for fees wasany attorneys’
$19,820.83.

The Tried Court ruled that the amountcorrecdy of $309.16
in interest could not be $18,800now claimed theon note of

1,due 1957. This note was an exhibit the de­produced byJune
“Paid, 31,fendant and 1957, Newstamped May Hampshire

Bank, Portsmouth,National N. H.” law makes can­Statutory
orcellation the afterby debtorholding principal amaturity

L., 366, 119;of the instrument. R.discharge c. s. RSA 337:119.
RSASee 382-A:3-605 Commercial It follows(Uniform Code).

that the amount of interest and due at the time ofprincipal the
$19,820.83was $19,950and the tendertender of was sufficient

unless the claim for fees was a valid one at theattorneys’ time
the tender.of
The be instituted” in thephrase note is“legal proceedings to

be construed as in contract since isit not controlledany theby
instruments law. v. 89Record Trust N.negotiable H.Company,
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be in­theof proceedings1. The phrase “legalordinary meaning
thethe collection ofis action in the courts fortostituted” begin

fees to suit have been denied where thepriornote. Attorneys’
v.were “instituteused New(­words legal proceedings” Gugel

Bank, Fed. andOrleans Nat. 239 676 Cir.(5th 1917), “legal
Harris,In re 272 Fed. 351 D. Pa.process.” (­ 1921).

A careful Miller, 519,of v. 16 Ind. reliedreading Rouyer App.
the fails toupon by disclose the of the note butplaintiff wording

from the of the decision it is thanmorelanguage probable other-
wise that the note attached the of the noteliability upon placing
in the hands of for collection.attorneys

The Trial ruledCourt that was not entitledcorrectly plaintiff
to fees in this case.attorneys

overruled.Exceptions

All concurred.
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