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with to costs.as the Court hassame discretion Superior respect
discretion, however, v.unlimited. In ClementThis is not

361, 368, the ruleWheeler, 25 N. H. it was said that general
....is entitled to costsis the prevailing party“that prima facie

it bemust show the court that wouldThe contraryfailing party
theof that he should coststo the payordinary principles justice

85;Cutter, H.also, 65 N.See v.the Prestonof proceeding.”
Railroad, H.88;N. H. v. N.v. 38 48Lyford, Bryant, Belknap

388.
anIn the case before us the made order of “Noacting justice

motioncosts.” “The ofquestion justice presented by [plaintiff’s]
costs, a the districtfor was of fact determinablequestion [by

a consideration ofThe decision of that question requiredcourt].
Melvin,v. 66evidence that is not stated in the case.” Mudgett

402, therefore,We are that the courtN. H. 403. unable to say,
abused its discretion.below

overruled.Exception
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III for theBell plain-& Mr. Ernest L. orally),Bell (Kennedy
tiff.

Shane&Millimet, Stahl BranchDevine, (Mr.McDonough,
defendant O’Brien.the DorothyforDevine orally ),

anddefendantsfor the Sawyer&Batchelder Murphy John
O’Brien, filed no brief.



327

Duncan, The claim of error advanced the defendantbyJ.
O’Brien is that the Trial Court erred in thatDorothy finding

did use the vehicle. Theshe not have topermission argument
this is based thein of contentionsupport upon “relationship

277,Gore, H.the &c. Ins. v. 99 N.Co.parties” (Standard[of]
and assertion that the evidence makes it “clear that282 the)

Mr.Mrs. O’Brien had to the car fromkeys Boyce,”procure
and thus had “tacit to use the car. Allstate Ins.permission”

410, A in thev. 105 N. H. 413. review of the recordCo. Page,
that this was notcase however indicates conclusion compelled,

and that the made were the evidence.supported byfindings
insured treatmentThe requiredplaintiff’s admittedly periodic

alcoholism, which thefor a circumstance occasioned appointment
was On the ofthe conservator before the issued.of policy day

friend, O’Brien,accident, a Mrs. fromthe he had Ply-transported
lived,mouth, and back. There waswhere she to Woodsville

the returnevidence that Mrs. O’Brien drove the automobile on
wine drink whileand that Mr. had had some toBoycetrip,

at On returnMrs. O’Brien transacted her business Woodsville.
afternoon, vehicle waslate in the the insuredto parkedPlymouth

home,behind the O’Brien car in front of the O’Briendirectly
Thereafter, hadto which the went. Mrs. O’Brien occasionparties

and she the carto visit her mother in drovePlymouth Boyce
washer husband as a While shein so passenger.doing taking

there, her husband to to Holderness onoccasion arose for go
vehicle,he had no to a motorbusiness. Since license operate
the re-him there in the vehicle. OnMrs. O’Brien took Boyce

vehicle left the and overturned.turn the roadtrip
In a statement to an for thegiven by Boyce adjuster plaintiff

21, 1964, true,which he later testified was he stated thaton July
car,takenhe was unaware that the O’Briens had his or that they

to;were that took his car instead of their own fortheygoing
him; andunknown to that had not been for-some reason they

it, had never askedbidden to use because to use it.they By
a letter written to the theon stated:adjuster day,following Boyce
“to the best of I did not hand over themy knowledge personally

car O’Brien.”of tokeys my Dorothy
The defendant out that testified that itDorothy points Boyce

car,was habit leave the in the and that while hehis not to keys
had as whether Mrs. O’Brien asked to use theno to carmemory

accident, asked, havethe of the if she had he would allowednight
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her to use it. From this it is that it is difficult to see howargued
reasonable could find thatany with her own carperson immedi-
available she would take theately car withoutBoyce permission.

Other that thetestimony haveby Boyce suggested keys may
been taken from the in the O’Brien home whilemantelpiece Boyce
was television. Mrs. O’Brienwatching testified that she obtained

himself,the fromkeys but herBoyce was not such totestimony
belief, in view hercompel of admissionespecially on the stand

that certain statements her hadprior been untrue.by
We think from the asrecord a whole thatit-apparent the con-

flicts in the evidence a ofpresented question fact for the Trial
which hisupon final,must be asfinding sinceacceptedJustice
the record.supported by Hardware Mut. Cas. v.Co. Hopkins,

412,H.106 N. 417. The cases,Gore and reliedPage supra,
the defendantsupon areby in one ordistinguishable, more im-

Theportant evidence inparticulars. this case failed to establish
that the insured “tacitgave to Mrs. O’Brienpermission” to use
the automobile over to herby car,the to theturning or thatkeys

courseany of conductprevious warranted an ofimplication
consent to her use of the insured vehicle without the express per-
mission of its owner. See RSA 268:16 VI.

Since it is our conclusion that the of the Trial Courtfindings
sustained,must be other issues discussed the doby notparties

require consideration in this court.

overruled;Exceptions judg-
ment the plaintiff.for

All concurred.


