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Rockingham,
5620.No.

R.Elliot Brown

v.

M. & a.TeelAllen

6, 1967.SeptemberArgued

29, 1967.Decided December

Shute, & Frasier forFrasier FrancisEngel orally),{Mr. /.
the plaintiff.

Perkins, & B.Holland Donovan orally ),Donovan Robert{Mr.
for the defendants.

Kenison, realtor,a actionC. The thisbroughtplaintiff,J.
was anbreach of The contractto recover for contract.damages

thereal for one forexclusive estate effective yearlisting agreement
’ theThe claimedsale of the defendants home. plaintiff agreement

11, the1965 defendantswas executed on October (a Monday);
10, 1965the was executed on October (aclaimed agreement

the one-­The was sold another realtor withinhome bySunday).
wasmaster who that thereTrial a found adequateyear period. by

beenthat it had not terminatedconsideration for the agreement,
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but that it was 10,executed on October 1965 and “wasSunday,
.therefore . . invalid and unenforceable.” The master’s recom­

mendation that there be for the wasdefendantsjudgment approved
Grant,the Court who transferred and reservedby Superior (­ J.)

the of theexceptions parties.
The to the master’s thatplaintiff’s theexception finding agree­

ment was executed aon is overruled. The evidence wasSunday
but there was in theconflicting record for the master’ssupport

iswhich on this Donovan,v.finding Hinesbinding appeal.
239, 240;H.101 N. 214;Hahn v. N. H.96 StreeterHemenway,

Co.,v. 146,New Box 106 N. H. 148.England
RSA 578:3 reads in as follows: “Nopertinent shallpart person

work, business,do or labor of his secularany thetocalling,
others, week,disturbance on the first of theday commonlyof

called the Lord’s works of and . . . .”Day, except necessity mercy
In French, 233, 238,v.(Emphasis 19 N. H.supplied). Varney

1848,decided in it was held that contract made onany Sunday,
one of or mustexcept be the dis­necessity mercy, tonecessarily

turbance of others: a horse,“If should desire to aperson buy
he would have no to to the owner on the Sabbath andright go
make his sale,thefor because that would tend topropositions
disturb the of the owner on thequiet which the statute in­day
tended should be And even if the owner berespected. willing

disturbed,to be thus that will not make the contractwillingness
valid, for the disturbance is statute.” This some­prohibited by
what circular Foster,was followed in Smith v. 41reasoning N. H.
215, -224,223­ decided in 1860.

More than a later it was noted that while thecentury original
578:3,enactment of laws wasSunday motivated(RSA 4) by

considerations, thereligious many exceptions subsequently per-
mitted RSA 578:5 indicated “aby decided in thechange purpose
of this which was to a uniformlegislation” of rest.provide day

v. 366, 368,State 105 H.N. 369. “In the. of theRogers, light
laws,evolution of our and theSunday closing especially fairly

recent and our on secularcontinuing emphasis by Legislature
considerations, we hold that even lawsour retain somethough
of their associated are noworiginal religiously theylanguage,

”secular rather than of a characteressentially . . . .religious
371,State v. and cases cited.Rogers, supra,

The RSAof is to apresent 578:3underlying purpose provide
uniform rest work,of and fromday businessprohibit persons



367

or labor of their secular which is “to the disturbance ofcalling
others.” The solicitation of exclusive real estate listing agreements

wellrealtors be to the disturbance of others. Annot.by could Cf.
411; Stokes,172 A.L.R. v. F. 2dChadwick 162 132 Cir.(3d

theHowever in case it that the1947). present partiesappears
home,assembled inwere the withoutwillingly defendants’private

solicitation the for the of anplaintiff,by purpose executing agree-
’ment the sale of the defendants home theauthorizing by plaintiff.

Under realistic of the in the twentiethany meaning phrase century
this cannot be considered an “to the disturbance ofactivity

in RSAothers” as used 578:3. The below that theruling agree-
ment executed the “was . . .therefore invalid andpartiesby

French,unenforceable” was based on the rationale of v.Varney
Foster,19 N. H. and v.233 Smith 41 N. H. These cases215.

viable,are and areno overruled and the is reversed.longer ruling
The defendants thatcontend the breached his toplaintiff duty

use sufficient efforts to the sale of the Fischerpromote property.
Patterson, 318,v. 97 N. H. 321. The master found that the plain­

tiff did fulfill his under the and this wasobligations agreement
a on the evidence. v.Hoskins 60 N. H.permissible finding Fogg,
402. defendants’ thereto is overruled. De­Accordingly exception
fendants’ final is thatcontention the sellto wasplaintiff’s agency

theterminated to sale. While a has theprior principal ordinarily
anto revoke s.power agency (Restatement (­Second), Agency,

118, he not terminate it incomment violation of theb), may
of withoutcontract Restatementemployment incurring liability.

450. The found that thes. master(­Second), Agency, plaintiff
awas entitled to commission aside from the of it(­ question being

a under a contract. theSunday execution) binding Consequently
defendants could not terminate their contract with the plaintiff
without the anotherliability by selling property through agent
in of their contract with the v.violation Hoskinsplaintiff. Fogg,

N. H.60 402.

s sustained inexceptionsPlaintiff
over-part; exceptionsdefendants’’

ruled; remanded.

All concurred.


