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McLane, Carleton,& and &Greene BrownDyerDoherty Graf
M. for theMr. Brown( Stanley orally), plaintiff.

& andLord Martin Conrad E. SnowNighswander, {Mr.
Arthur for the defendant.H. Nighswander orally ),

Duncan, The Court has transferredSuperior (Keller, J.)J.
to this court without and in advance of retrial of an actionruling

libel, of law filedfor motionspresentedquestions by following
Statesreversal the United Court in v.Rosenblattby Supreme

75,Baer, U. S. a the entered in383 of forjudgment plaintiff
6, Rosenblatt,this on October 1964. v. 106 N. H.court Baer

26. As from the of the United Statesopinion Supremeappears
Court, Baerthe case was remanded to afford the anplaintiff

“to his claim outside the TimesNew Yorkopportunity bring
Sullivan,v. U.rule” Times 376 S. hold­York Co. 254),(New

that a official “be allowed the civilmay remedying public [for
false,if he establishes that utterance was and thattheonlylibel]
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in recklessit was made with of its orfalsity disregardknowledge
Louisiana,it v. 379 U. S.of whether was false or true.” Garrison

64, 75, 84;Baer, S.74. See v. 383 U. 380Rosenblatt supra,
941; Hanks,U. S. v. 88 S. Ct. 197Beckley Corp.Newspapers

(1967­ ).
In the action the United States Court statedremanding Supreme

that “as is the case with of it isquestions privilege generally,
the trial in thefor first instance to determine whether thejudge

’ ”show be ato official.proofs respondent plaintiff] ‘public[­
Baer, 88.Rosenblatt v. supra,

The maintains that he has a to trial theofplaintiff right jury
official,issue of whether he was a and that the issue shouldpublic

abe determined as of retrial of the merits. The defendantpart
that the record of the trial held before theprior Newargues

decided, aTimes case was makes at least facie show-York prima
official,facts thaton the was a anding undisputed plaintiff public

contends that the Trial Court should determine as a matter of
law that he was a inofficial the absence of an offer thepublic by

to facts which would warrant a that he wasproveplaintiff finding
not. The defendant further maintains that the issue of public
official tried,vel should first benon in becauseseparately part
the of of malice willrequirements theproof vary, upondepending
resolution of the first issue.

case,In the this the United Statesopinion remanding Supreme
rule,Court indicated that the which it hadNew York Times

said did not extend into the “lower rankspreviously necessarily
of at the least to thosegovernmental employees,” “applies very

the of who oramong hierarchy government employees have,
have,to the to substantial forappear orpublic responsibility

control over the conduct of affairs.” Rosenblattgovernmental
Baer,v. Butts,85. Curtis v.Co. 388 U. S.supra, PublishingCf.

130, 155. While the Court stated that the haveplaintiff “may
” left,held asuch it considered that the record “theposition, open

that could have adduced to his claimpossibility proofs bring[he]
outside the Baer,Times rule” v.New York (Rosenblatt supra,

malice,”87­ or “to a of and that those), present questionjury
should not be foreclosed that Court.possibilities by

theSince Court did not consider that the status ofSupreme the
should be determined as a matter of law the recordplaintiff upon

trial, thisof the former court is not to hold that theprepared
Court now soTrial determine it. Neithermay do we consider
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that it should be so determined that record an offerupon plus
of the of additional evidence on the issueproof by whichplaintiff

must,he to offer. as we that themay propose Granting, Supreme
Court’s contained the “remark” that it is “for the trialopinion

in the first instance to determine whether the showjudge proofs
”to be a official’ we do not inter­respondent ‘public (Id., 88)

this remark as such a indetermination advance ofpret requiring
retrial. That Court has out that the status of thepointed plaintiff
with to the New Times rule notrespect York depends only upon
whether he had substantial for or control over theresponsibility

affairs,conduct of or to the to havegovernmental appeared public
control,such or but also whether hisresponsibility upon position

had “such that the had orapparent importance” public (­ took)
“an interest in andqualificationsindependent performance[his]
. . . the interest in the andbeyond qualificationsgeneral public

”of all . . . . v.Rosenblattemployeesperformance government
Baer, 86.supra.

In other words as we read the decisions of the CourtSupreme
it is not sufficient in order to establish the affordedprivilege by
the New York Times rule for this defendant to show that the

had of financialplaintiff transactions at the Bel-general charge
area, andknap under thegeneral directionsupervisory powers

of the commissioners and convention. It mustcounty county
that his was “one which would inviteappear position public

it,and discussion of thescrutiny person holding entirely apart
from the and discussion”scrutiny the defendant’sengendered by

of which the Baer,v.charges plaintiff Rosenblattcomplains.
87, 13; Hill, 374,n. Time Inc. v. U. S.385 407supra, (opinion

Harlan,of Butts, 130,Curtis v.Co. 388 U. S.J.); Publishing
153.

We are counseled “blind ofagainst New Yorkapplication
”Sullivan,v.Times Co. in favor of consideration of “the factors

arisewhich in the context.” Curtis Co.particular Publishing
Butts,v. These148. considerations issues of factsupra, present

trial,atnot tried the former which the is entidedupon plaintiff
to the decision of a under the Constitution of this state.jury
Const., I, 14th, 20th; Saunders, 39,Pt. Arts. State v. 66 N. H.
76.

We readdo not the “remark” theof Court in Rosen-Supreme
Baer,v.blatt to be a that the Constitution of thesupra, holding

Baer,United States otherwise. And see v.requires Rosenblatt
Black,96 of Reference to the authorities(opinionsupra, J.).
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Id., 88,the in its confirms thiscited Court footnote opinion.by
619,Thus, theto s. of Restatement ofn. 15. in the commentary

“If isTorts, it is the facts are in the calledstated: dispute, jury
the and the issues thusto consider evidence pass uponupon

court, however, decide theIt is the to whether factsraised. for
the make the occasion or to instructfound by jury privileged

as what facts must find in order to hold thethe to theyjury
Restatement, Torts, 619,occasion s. comment a.privileged.”

Torts, 5.29, 467; Prosser,&See also 1 s.James,Harper p.
ed.­ 823.Torts s.(3d ) 110, p.

that the of the UnitedWe with the concern Statesplaintiffagree
an be ofCourt that court shall assured “theappellateSupreme

and for review of constitutional decision”record requiredfindings
88, 15,n. be acansupra) bydispelled requiring special(p.

verdict of the the official issue.jury upon public
The evidence adduced the thepreviously partiesby concerning

duties,and asplaintiff’s well as newresponsibilities evidenceany
to be adduced retrial will bear at least two differentupon upon

in theissues case: the issue of whether the libel toalleged applied
the theand issue of whether he was aplaintiff official.public

it isWhile conceivable that there abe case where the issuemight
of whether the was a official couldplaintiff public beprofitably
tried and in issues,advance of other isthis notseparately such
a Wecase. are the that stands,of as the record now theopinion
Trial Court notcould find thatreasonably justice requires sepa-

ofrate trial the official issue.public
It follows that the first transferred is inanswered thequestion

affirmative: the is entitled to a trial of the issueplaintiff jury
official;of he awhether was and the second inpublic thequestion

it is theto issue and innegative: try thisunnecessary separately,
case the Court has no todiscretion do so. In view of the fore-

conclusions, transferred,the third with togoing question respect
the burden of trial, need notproof upon be answered.separate

finalThe transferred is whether the Trial Courtquestion has
to thediscretion make to “retrial” of theplaintiff’s right ( sic)

official issue “conditioned his anpublic offer ofupon making
new evidence that Frank Baer was aproof notshowing public

official.”
It is not that Baer was in the butdisputed public employ,

contractor,as orwhether aor asagent independent “public
official” within of the rule,the Federal Constitutionalmeaning
will on facts not found. The burden of adepend yet establishing
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Prosser,defendant. Tortsoccasion is theupon (3dprivileged
He that burden either that110. showingmay satisfy byed.) s.

thefor or control overthe had substantialplaintiff responsibility
in a of the characteraffairsconduct of positiongovernmental

rule, that he “tothe Times orNew Yorkrequired appearedby
control. We do notthe to have” such orresponsibilitypublic

the Trial can the retrialconsider that Court qualifyproperly
Court,States ofthe Unitedby Supreme by impositiongranted

first rebut evidence received ata condition that the mustplaintiff
a differentissue.the former trial upon

the haveWhere has said that shouldhigher authority plaintiff
adduce his claim outside of thethe toopportunity proof bringing
rule,Times it is neither us nor the TrialNew York for Court

”to either or . . . . Even if he issay “nay” “yea, provided
official,have been a itfound to is still to him topublic open

can,if he that there was malice within the New Yorkprove,
Times rule.

the fourth is answered in thequestionAccordingly, negative.“ ”The trial ofto the official issue not be condi-right public may
ationed of “new evidence” that theupon prior showing plain-

tiffwas not a official.public

Remanded.

Griffith, sit;did not the others concurred.J.,


