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and for thebrief plaintiff.B. Lane orally ),Howard (by

brief and orally),solicitor (byJr., cityEric Kromphold,J.
defendant.for the

Dillant-as theknownDuncan, The defendant’s airport,J.
1947, theInwas in 1942. plaintiffestablishedHopkins Airport,
residence, locatedestate, herrealcertain includingpurchased

In 1956of the airport.the north-south runwayofsoutherly
landof plaintiff’sa of the portionthe took westerlypartcity
was1962which in 1959 andthein to runway,order lengthen



410

feet, itsa distance a that endextended of thousand so southerly
theis a few hundred feet west house.now located of plaintiff’s

use athat of locatedThe writ the “warm-up apron”alleges
resulted in and 1964 in suchthe house 1963opposite plaintiff’s

break,vibration as windows in the house toand to causenoise
or in the andand make conversation housesleep impossibleto

The writ that this use“unbearable.”life therein generally alleges
a and of the“constitutesof the airport taking appropriation”

the defendant has refusedfor which to com-propertyplaintiff’s
her.pensate

asettled law that likeis the of thisIt jurisdiction municipality,
owner, to use its in ais bound reasonablepropertypropertyany

amanner, is use resultsand liable if its in nuisance.private
198, 204; Keene,73 N. H. v. 102v. ProulxO’Brien Derry,

427, 430-431; 147,v. H.N. H. Webb 108 N. The150.Rye,
contends thatdefendant however no of thetaking plaintiff’s

can be since she admits that theproperlyproperty alleged, flight
it,aircraft does not cross and anof alone withoutpath damage

actual requires no United States v.taking compensation. Willow
Co., 499,324 U.River S. 510. The defendant further argues

that its of the is thatuse and ofairport “proper,” subjection
for such asto claims this wouldliabilityairports unduly impede

the of air in the state.transportationprogress
The asserts the its writ allthat of includeplaintiff allegations

Torts, 822;of the classic elements of nuisance s.(Restatement,
249,see v. N. H. and105 251­ also that theMcKinney )Riley,

defendant’s conduct the rise aof to cause of actionairport gives
condemnation,” evenfor “inverse no occur.though overflights

Portland, 178;v. 233 v.Port Ore. Martin PortThornburg of
Seattle, 64 Wash. 309. See v. 263Charlotte(2d) Spratt,of

656; Schumann,N. 2dC. v. 167 So.(Fla. App.)Jacksonville
95; Columbus,v. St. 2dState 3 Ohio 154.

Inverse acondemnation is term used to describe “a cause of
action a defendantagainst governmental to recover the value of

which has been taken in factproperty the de­by governmental
fendant, even no formal exercisethough of the ofpower eminent
domain has been theattempted by taking agency."Jacksonville

Schumann,v. 98; 656,Charlotte v.supra, 263 N. C.Spratt,
See663.supra, Benitez,Aviation Auth. v.Hillsborough County
200 So. 2d(Fla. 194. While inApp.) this thejurisdiction doc­

trine not have been advertedmay to name,under that it is not
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R.,& R. 51v. B.C. M.our Eatonunknown to jurisprudence.
ofModification504, See Van Statutory510-516. Alstyne,N. H.

738-768;727, Man­Condemnation, Rev.Stanford L.19Inverse
PublicLimits ofThe Constitutionaldelker, Inverse Condemnation:

3,L. Rev.1966 Wis. 18-19.Responsibility,
haveCourtdecided the United StatesPertinent cases by Supreme

bethat there recoverythe of maynot holdingbeyond pointgone
directfor occasioned by flightsin inverse condemnation damages
v.United Statesaircraft over a claimant’s Causby,of property.

AsU. S. 84.256; 369v.U. S. County,328 Griggs Allegheny
Dunham, inv.in Countywas out Griggs Alleghenypointed

Law,of CourtYears ExpropriationThirty SupremePerspective:
whether those“TheCourt Review 63: question1962 Supreme

shouldbut into not path,airports, any flightadjacent][claimants­
far as thean one so Supremethus remainsbe opencompensated

and itsofare But thedecisions concerned. CausbyCourt logic
even whereseem toidea of fairness would require compensation

Id.,the land.” 88.not overthe do directly objector’sflyplanes
Cir.However, States, F. 2d 580in v. United 306 (10thBatten

aextend the doctrine todeclined to1962­ the Court of Appeals)
occur, Statesdid Unitedwhere not relying uponcase overflights

499,Co., S. and the324 U. propositionv. RiverWillow supra,
aforthat the Federal Constitution requires compensation “taking”

States Court declinedthe UnitedThis decision Supremeonly.
States, U. S.371 955.Batten v. Unitedto review on certiorari.

states, their ownunderat least twoThe courts of proceeding
whereconstitutions, in caseshave overflightspermitted recovery

178,Portland, 233 Ore.v. Portwere not involved. Thornburg of
309, SeeSeattle, 2dv. 64 Wash.Martin Port supra.supra; of

69; 2 NicholsPortland, 244 Ore.also, v. PortThornburg of
2d5.781; A.L.R.Annot. 77s.on Eminent Domain (3d ed.)

bethe standards tohowever ap­1355. do not uponThey agree
occurred, and the casesa hasin when takingdeterminingplied

Seesome commentators. Spater,receivedhave been bycritically
1373,Law, L. Rev. 1404-1406 ).and the 63 Mich. (1965­Noise

the State requiresthe of of WashingtonMoreover Constitution
well as a “tak­a asfor of“damaging” propertycompensation

thethe Constitution offrom bothin this respect differinging,”
See, N. Const.,H.NewStates and that ofUnited Hampshire.

I, Art. 12th.Pt.
causewhich could nota act“Since there is hardly government
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substantial an line mustsomeone arbitrary boundarydamage,
-be drawn between and noncompensable compensable injury.”

Constitution,the1385-1386. Under Federal theSpater, supra.,
atline has been drawn for a ofcompensation taking property.

“The Fifth . . .Amendment whererequires just compensation
.is taken for use . . not under­doesprivate property public [but]
”take ... to allsocialize losses . . . . v.United States Willow

Co., 499,River 324 S.U. 502. See v.Batten Unitedsupra,
States, 580,306 F. 2d isThus limited tocompensationsupra.

for and“direct immediate interference withrecovery enjoyment
and use” low-level v.United Statesby frequent overflights.

States,256, See,328 U. v. 330S. UnitedCausby, Averysupra.
States,F. 2d Cl.,640 Ct. v. United1964 Industries(­ ); Hodges

Cl., also, Note, Noise,2d355 F. 592 Ct. See(­ 1966). Airplane
1431,1428,L.65 Col. Rev. 1432.

A distinction be to exist be-maygenuine reasonably thought
thetween nature theof the suffered owner whose landinjury by

is to direct and that suffered hissubjected overflight, by neighbor
landwhose is not beneath the formerthe haspath.flight Only

land,uselost the of the above his and he isairspace subjected
to risks of and not shared the latter.physical damage injury by

1394-1395.Spater, supra,
While our Constitution not of themay preclude application

overflightsofdoctrine inverse casescondemnation to not involving
ee & R., 504,v. B. C.Eaton M. R. 51 N.(S­ H. supra),­

the which have arisenquestions from to defineattempts“difficult
the theelements bear witnessof to therequisite taking unsuitability

with theof of noisedealing problems con­airplane by enforcing
Note, 1428,claims.” Col.stitutionally-based 65 L. Rev. supra,

In1447. wherethat no is thereholding property appropriated
be no noise,for due tomay consequentialrecovery damage

smoke, and railroad,vibrations incident to to a inproximity
Co.,v. 546, 555,Richards Terminal 233 U. S. theWashington

said:Court “The hasdoctrine become so well thatestablished it
modified,amounts to a all,rule of and should be if atproperty,

theonly by law-making power.”
To what extent the nuisance of thewhich isplaintiff complains

essential to the use of the isdefendant’s apublic questionairport
iswhich not determinable at this of this Thestage litigation.

whether aquestion defendant in circumstances such as these should



413

an “easement”inverse condemnation to acquirebe bycompelled
v.the Unitedand thereforcompensate plaintiff (See Causby

States, Fed. 262 Cl. issues of75 (Ct. 1948)) presentsSupp.
well be the ofsocial whichpolicy might subject legislative study

Seeand enactment. Van Modifi-appropriate Alstyne, Statutory
Condemnation,of Inverse 19 Stanford L. Rev.cation 727 supra,

738 (1967).
case, wethis hold theFor of that writ andpurposes plaintiff’s

fail a ofto state cause in inversedeclaration action condemnation
afor want of claim of but that cause of actionany overflights,

isin nuisance sufficiently alleged.

overruled; remanded.Exception

Grimes, dissented; the others concurred.J.,

Grimes, The writ that “theJ., plaintiff’s allegesdissenting:
off,from the take make anoise for suchplanes ‘warming up’

itamount of noise that is for the in thegreat impossible people
the the house vibratestalk onto converse orhouse telephone,

than 20windows shake and that moreand the in the panesglass
in the winter ofsaid vibrationhave been broken byof glass

1963-1964, times to and thereit is often sleepthat impossible
that life has become un-or in their home andis no quietpeace

said noise.”because ofbearable
does setthis declaration notThe of the court saysmajority

Ia of based on inverse condemnation.cause action disagree.forth
least,atthat state the termdecided in ourOur court long ago

use,of to“the possess,refers to right any person“property”
it-and limited to theand of a is not thingdispose thing”enjoy

for use soself, that is “taken” publicand a person’s property
entitle under our Constitutionas to him to compensation”“just
a subverts one of thesewhen interferencephysical substantially
even the itself is not taken. Eaton v. B. C.thingrights though

504,RR.,& 51 H. 511 TheM. N. majority(1872). opinion
case the of what isthat the Eaton principlerecognizes applied

condemnation.”now called “inverse
The Eaton case also holds that the recoverplaintiff may

land,he iswhether of the use of his or“wholly deprivedbeing
Eaton,it.” Id.,of Also under the512.only partially deprived
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of isplaintiff’s not defeatedright because therecovery defendant’s
” Id., 515,activities are 516.“proper.

the sound waves theSurely ininvading plaintiff’s theproperty
case before us constitute as much aof interference withphysical
his use as the water which entered theoccasionally upon plaintiff’s
land in the case.Eaton But in Ievent think a distinctionany
based the nature of theupon invasion rather than the effect of
it is States,Batten v.unjustified. 580,United 2d306 F. 585

Cir.(10th Even the in1962) thedissenting opinion. majority
Batten case this but would restrictrecognizes to casesrecovery

use,of ainvolving complete deprivation doctrine which was
in Eaton.rejected

The court cites States,Batten v. United inbutsupra, my judg-
ment our Eaton case answers which theevery proposition upon

in addition,Batten is based. Inmajority opinion Eaton establishes
a in the under our ownright plaintiff constitution inde-quite

of thependent Constitution of the United States which Mr.upon
Batten relied.

The declaration in the case at bar that the sound wavesalleges
from the invadeplanes plaintiff’s to the extentpremises that
conversation, and aretelephoning notsleep difficult butonly

and also thatimpossible cause actualthey tophysical damage
the house itself. windowTwenty broken in onepanes winter is
no trivial interference and we have no of withoutway knowing
evidence what the effect of the andlong-range vibration shaking
of the house will have it. theupon declarationCertainly alleges
more than mere inconvenience or for which Iannoyance agree
no can be had.recovery

Here we have of interference with use andallegations enjoy­
ment direct,which isunquestionably “sufficiently sufficiently

and of sufficient topeculiar, cause us to concludemagnitude
that fairness and as citizen,between the State and thejustice,

the burden to berequires borne the andimposed notby public
”the individual States, rah,alone. Batten v. United Mur­by (­supra

Chief 587.Judge, dissenting)
The in where to draw the line betweendifficulty determining

asuch substantial interference with use as ato constitute taking
and that which does not should not deter us from permitting

a RR.,in clear case. v. &B. C.recovery Eaton M. 521.supra,
Nor should consideration theany to needpolicy relating public
for affect our decision. I withairports Smith whenagree Judge
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andhe said that conveniencepublicyears greatninety-six ago
thean excellent reason for plaintiff’safford takingbenefit “may

manner, itbut withoutthe constitutional not forland in taking
benefit,If thethe work is one of publicgreat publiccompensation.
RR., 518.can afford to it.” v. &for B. C. M.Eatonpay supra,

de-The to cannot be made toplaintiff’s right compensation
benevolence, as the as itupon legislativepend majority suggest,

to which hea is entitled under the Constitution.is Eatonright
RR., 510, 511;C. & M.v. B. WaterN. H. Resourcessupra,

Pera,v. N. H.108 18.Board
I am with the rationale of those cases which con-unimpressed

Ainverse condemnation tofine overflights. person’s property
can be as sound wavesrights damaged greatly by traveling

as drawthose and to a dis-horizontally by traveling vertically,
is totinction ignore reality.

We are here with an and fundamental in-dealing important
dividual the roots of which reach back to Carta.right, Magna

is whichIt one deserves to be defended and con-stoutly liberally
strued. It is one wewhich should not to this becausedeny plaintiff
the means which her was taken was neitherby knownproperty
to nor foreseen the Barons of or the Framers ofby ourEngland
Constitution.

The court while the constitutional athas leastdenying right
that the has set aforth cause of basedrecognized actionplaintiff

on nuisance. This I think ais substitute from the stand-poor
of bothpoint parties.


