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held,hasarbitration been were warranted the evidence andby
the Trial Court’s order is sustained. v. Dist.,Vista Irr.Sawday
64 833.Cal. 2d

overruled.Exception

Griffith, sit;did not the othersJ., concurred.
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theand for plaintiffCharles F. Hartnett brief orally),{by
andUnited States Company.Fidelity Guaranty

Nourie, &Sundeen, Nassikas PingreeWiggin, {Mr. John
Kancer, RuthMichaelfor defendants Jr.,Nassikas orally),

Kancer, Kancer,and Michael Sr.

R.Bums, & Nadeau Donald(Mr. BryantBryant, Hinchey
Scammon, W.and & Whitman RobertGageorally), {Mr.

Walker, C. Duaneexecutorfor C.Whitman ), Henryorally u/w/o
Carlisle.

& and P. BlanchardMcGuirkPowellFlynn, Raymond {Mr.
forBlanchard Gasorally ), Rockingham Company.

Griffith, decreePetition for declaratory judgment seekingJ.
a toof of under issuednon-liability plaintiff policy by plaintiff

and within thedefendant GasRockingham Company covering,
Gasthe defendantlimits of ofpolicy, liability Rockingham

afor claims from ongas explosion SeptemberCompany arising
18, defendants suitThe other have1963. broughtremaining

defendant Gas forthe propertyagainst CompanyRockingham
and death caused theinjuries by explosion.damage, personal

itsThe that was liable under the terms ofit notallegedplaintiff
Gasthe defendantreason of failure of Rockinghampolicy by

in with theto notice the accident accordanceofCompany give
resulted in theterms the Trialof policy. by jury following

asTrial answeredsubmitted the Courtquestions by being
indicated:

Gas Mr. Moi-Did the Rockingham Company, through(1)
san, United andto the States CompanyFidelity Guarantygive

18, 1963, astire accident of as soon practi-notice of September
the case? Answer No.cable under the circumstances of

andDid the United States Company(2 Fidelity Guaranty)
as Answerto receive notice as soon practicable?waive its right

Yes.
A of thewas not answered becausethird submittedquestion

answer to (2 ).question
all to thewere filed subsequentBills of partiesexceptions by

raised were theall law transferred byverdict and ofquestions
C.Trial Court (Leahy, J.).
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are before us the andNumerous bothexceptions plaintifffrom
the defendants in their several bills of Theexceptions. plaintiff

that it was a inentitled to decree its favor on questionargues
number as a matter of law and the defendants likewise(1)

that were.contend they
evidence in the case indicated that there was anThe explosion

18, the1963 ofon apparendy equipmentSeptember involving
Moisan,that thedefendant ofcompany,gas Edgar president

learned of the almostdefendant company, explosion immediately
the theand checked conferred with firecompany equipment,

marshal, involved,of another insurancerepresentatives company
assisted inand for tests carried out togenerally arrangements

the the fire.determine oforigin
The received no notice of the accident until Novemberplaintiff

1963,22, some nine weeks after the accident. The notice was
Gas after an insurancebygiven Rockingham Company agent

recommended to Moisan that a should be made. Whilereport
the evidence not have a for themay required finding plaintiff

434,as in American v.Ins. Co. 101 N. H.Employers Sterling,
the the afor as fact wasofjury’s plaintiff questionfinding clearly
warranted the evidence.by

The its answer to the second found that thejury by question
had waived its toplaintiff becauseright of latedeny liability

notice. The that as a matter of law there wasplaintiff argues
insufficient evidence to submit the of waiver to thequestion jury.
The evidence warranted the that the receivedjury finding plaintiff

22,notice of the claim on November and1963 denied coverage
8, 1964. The accident was Mr.January investigated by Paquette,

the for the who knew of the lateadjuster notice. Theplaintiff,
evidence warranted a that told Moisan on morefinding Paquette
than one occasion that the would defend him to the limitcompany
of Gas’s that the failedRockingham monetary coverage; plaintiff

-to take the waiver defendant;non thefromcustomary agreement
case; and,set a reserve on the even after their letterup of January

8, 1964, indicated the didPaquette not intendthrough company
to take the lateof notice.advantage

Waiver is the of a andrelinquishment knownvoluntary right
action,be found from inactionmay or statements of the insurer

its authorized In the thereby case wasrepresentatives. present
action, insurer,evidence of andinaction statements of the through
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its an waive theintention to late notice afteragents, indicating
full of the facts. The verdict of the thison questionknowledge jury

Co., 107;not be disturbed. v. 99 N. H.Bowenmay Casualty
Co., 180;Therrien v. Cas. 97 N. H. v.Maryland Kilgore

Association, N. H.78 498.
Plaintiff that statementsPaquette’s admitted over itsargues

should have been excluded on theexception thatgrounds they
were the of hisbeyond as an Thescope authority adjuster.

was clear that both and histestimony BocuzzoPaquette superior
were authorized to and settle claims in the Newinvestigate, adjust

area within the limits of their and that whenHampshire authority
the amount of settlement exceeded their it was referred toauthority
the home office. The statements and acts theof wereadjuster
relevant theon of waiver and within tirequestion apparent

of an with an insured.authority Theadjuster dealing adjusters
were for all thepurposes v.company. 82Company,Schwartz

177, 178;N. H. Co., 184;Sullivan v. Insurance 86 N. H. Sigel
v. & R.R., 8, 24;Boston Maine 107 N. H. Restatement Second­(­ ),

161, 286,s. 288.Agency,
The to this courtplaintiff that underargues 16paragraph

of their waiver could be establishedpolicy only evidence of theby
execution of a endorsement. Thisspecific issue was not raised
in the Trial Court and it is well settled that in such a case no

of law isquestion to this court.presented Fitch v.Company
Insurance 1;99 N. H. Baxter &c. v.Company, Co. Company,
98 N. H. 62.

Plaintiff’s to theexceptions to the first issuecharge relating
are not considered since on thisplaintiff issue.prevailed

There was no abuse of indiscretion defendants’permitting
counsel to last where had fact,the burden ofargue Inthey proof.
unlike the Bissell,case of v. 473,99 N. H. in this caseLynch
a different well constitute an abuse of dis-arrangement might
cretion.

The of the are withoutremaining exceptions merit.plaintiff

all overruled.Exceptions partiesof

All concurred.


