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JV. se brief andGeorgePapademas, pro ( by orally).

S. General andGeorge R. PeterPappagianis, Attorney Shapiro,
Assistant General theAttorney for de-(Mr. Shapiro orally),
fendant.

Griffith, inAction the nature of a afor writ ofpetitionJ.
mandamus to theprevent Commissioner of Public Works and
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for the State of New fromHighways constructingHampshire
Enfield,certain facilities in the of Lakearea in NewCrystal

The was Trialmatter submitted to the CourtHampshire. (Keller,
anon statement of facts and certain issues of lawJ.) agreed

raised were transferred withoutthereby ruling.
The in this case owns onplaintiff property Crystalabutting

Enfield,Lake in New but not ofpartHampshire any proposed
the State of New The defendanttaking by Llampshire. proposes

ato construct new access the lake anto over ofexisting right
otherand lands of an owner to theway adjacent pursuant
of RSA ch. The235.provisions proposed principallytaking

theincreases area the old of so that theof last 160wayright
feet, less,or themore of on the lake side will be 90 feethighway
in width instead of 40 feet. In last feet thethe 160 State proposes
to construct an area for and around of vehiclesparking turning
and facilities to launch boats.

16,A dated 1966 was to the Governorpetition presentedJune
and theCouncil extension of the road and onseeking proposed

18, 1966 the andGovernor Council aJuly Commissionappointed
theto under Aout facilities RSA ch. 235. waslay public hearing

held 30,the Commission on 1966 to determineby theAugust
andfor location of the The Commissionnecessity facility. reported

its to the Governor and Council who authorized thefindings
31,of theconstruction road on March 1967.

The to the Governor and Council waspetitionoriginal signed
Enfield,Richard W. of an of the Newby Bryant employee Hamp-

shire Fish and Game The CommissionDepartment. layout
the Governor and included oneappointed by Council as of its

three members E. Bertram Astles an of the Newemployee
of Works andHampshire Department Public Highways.

The issuefirst of law transferred was: 1. Is athere conflict
of interest which thevoids the action of Commis-present Layout
sion and the andGovernor Council virtue of the initialby petition

in a State and the fact that abeing originated part by employee
State served on the Commission?employee Layout

We know of that ano of anrequirement signer initiating
be disinterested in case. In fact the actpetition ofany very

for the executive take Ato actionpetitioning negates neutrality.
short answer therefore to the oneto of theobjectionplaintiff’s

an of the &Fish Gamepetitioners being employee Department
is that are and have a to bepetitioners presumed partisan right
partisan.
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Service theon Commission an of theLayout by employee
a different AHighway Department presents proposition. Layout

in theCommission of a and in the assessmentlayout ofhighway
the is in a Rochester,Home v.damages acting judicial capacity.

347; Craddock,62 N. H. Dana v. N.66 H. 593.
In counsel states that the theto actions ofargument objection

the Commission were limited to the of theLayout layout highway
and that were not here to the assessment ofthey objecting

While there would be an and a trial dedamages. novoappeal
in the Court theon assessment of liesSuperior none ondamages
the 235:2,to correct mistake or fraud. RSAlayout except gross
4; Therefore,RSA 233:10. the question be examinedmay properly
here. v. 101 N. H. 438. TheTracy Surry, appointment by
Governor and Council of an employee oftheHighway Department
to the Commission was not forbiddenLayout the statute RSAby (­

and was the235:2) for ofclearly purpose professionaladding
assistance anto otherwise commission.lay

The theof claims an ofargument plaintiff officeincompatibility
and conflict of interest not for the of removal of thepurpose

inofficer as v.Cotton 56 N. H. and220 v.AndoverPhillips,
Carr, 452,55 N. H. but as a direct attack on the decision of
the Commission. The law of relied tireagency upon by plaintiff

39, 385,ss. does not(Restatement (Second), Agency, 387)
thecontrol issue unless the conflict of interest between employ-

ments would render the tribunal unfair and their decision void.
This court has refused to rule that remote connectionsconsistently

aof with one of thejuror vitiates a verdict.litigants, McLaughlin
Union-Leader, 492,v. 499;99 N. H. v. Union-LeaderChagnon

Co., 426, 441;103 N. H. 428,v.Pierce 105 N. H.Mowry,
430. Conflict of interest has been held to a member aofprevent

council from in a in acity matterparticipating judicial capacity
that he is a Connor,to v. 74 H.N. but notparty (Rollins 456)
to the chairman theof Stateprevent Board of Education from

in a decision which would himparticipating affect inremotely
other the 104 N. H.capacities. 261. SeeOpinion Justices,of
also, H. Board,N. Milk Dealers’ Ass’n. v. Milk Control 107
N. H. 335.

There is in this case to indicate that thenothing Highway
had interest in whetherDepartment or not the road wasany

orconstructed that if it were ithow should be laid Inout. the
absence of evidence to the it becannot assumed that thecontrary

interesthad to theHighway Department any contrary public
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interests wouldand in the of theinterest highway publiclayout
in thethat as was said Justices,We thinkcontrol. Opinion of

is261, 264, interest “toothe claim of conflict ofN. H.104
void the decision.and unsubstantial” toattenuated

are andtransferredThe and third issues interdependentsecond
2. Is the State of Newtreated Hampshire,will be together.

law,235,RSA as a matter ofch.to the ofprovisionspursuant
to landeminent domain acquire uponto powersemploypermitted

state-facilities referred to in thewhich construction of the agreed
Are acts the State of Newthe ofbe made? 3.ment of facts may

thatdue to the factand the Commission voidLayoutHampshire
water,available to thean publicthere is existing right-of-way

wit, Lake?to Crystal
around,2 the turnnumber refers to parkingIssue proposed

be in thatfacilities to portionarea and boat providedlaunching
the lake.toof the immediately adjacenthighway

and asenacted in 1887235 was providedRSA ch. originally
follows:

of thethe advice and consent1. The with“Section governor,
thereon, acouncil, and a may appointhearingupon petition

a fromto out anyof threecommission persons lay highway
1887,state.” Lawswater in thisto any publichighwayexisting

97:1.
1893, 69,Laws of c. by addingwas amendedThis statute by

thefar around or alongat end: “and sodie wordsfollowing
added thewords byThe additionalsame as be required.”may

were an of the authority grantedof 1893amendment expansion
that thean intentionand indicatesthe act clearlyoriginalby

could beto the water expandedimmediately adjacenthighway
the water.ease access tofor of

424, set forththis courtGilmanton, N. H.In v. 101Hartford
amade ofthat be highwayon use couldthe limitations properly

the usewas whethertest there establishedwaters. Theto public
a ‘viatic use of theincident towasfor “reasonablyprovided

” around, boatthe turnIn the instant case launchingway.’
for the normalarea makes changefacilities and provisionparking

a transfer landin from dryrequiredin mode of transportation
427,Gilmanton, wherev.water. It differsfromto supra,Hartford

. . . ball“sunwas for picnicking, loiteringthe bathing,parking
andwithother associated parks... or purposesanyplaying

playgrounds.”
aiswaterstrailers touse of boats on publicThe transported
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“natural of means ofdevelopment transportation,” (­Opinion of
501,N. H. and athe 94 the facilitiesJustices, 505) provided

“a viatic of thefurtherance of use v.way.” Lydston Company,
follows, therefore,N. H. It75 23. that the answer the secondto

issue is in the affirmative.
The third issue raised the issue of the of the State toauthority

and on an waters.of toenlarge improve existing way publicright
has the a newIt been rule that the oflayoutlong highway may

Dunbarton,in anbe over old v. 46 N. H.Stinsonpart highway.
No has been cited in of the of the385. denialauthority support

State’s under this statute to or toout roadsadequateright lay
weones and in thisconsider the action takenimprove existing

to thatcase come within power.

Petition dismissed.

All concurred.
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