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Burns, & and SheaRobert P.NadeauBryant, Hinchey {Mr.
for theShea orally ), plaintiff.

& theRichard Dill forWaldron Dill (Mr. orally ),Boynton,
defendant.

Duncan, This is an caseaction of to recover fordamagesJ.
the death of the intestate A.wrongful plaintiff’s Eugene Schellinger,

10, 1963, as the resulton of sustained onSeptember injuries
8, at while he was in a1963 borrowedSeptember Rye, riding

defendant,1962 two-door Pontiac convertible the aoperated by
view,officer at Pease Air Base. Trial with afellow Force by jury,

resulted in a verdict for the defendant. to theSubject plaintiff’s
the set was deniedmotion to aside the verdictexception, plaintiff’s

Grant,the The lawofquestionsby Presiding (­ J.). presentedJustice
this and other taken in werethe course of the trialby exceptions

reserved and transferred.
The issue the relatesmajor presented by plaintiff’s argument

instructions to the on of theto the absence of thejury subject
decedent’s andintoxication on the issue of last clearalleged
chance. The reserved statescase that before the to thearguments

the Trial Court informed counsel that he intended to instructjury,
the that intoxication theof decedent was not an issue in thejury
case, and stated thatalso he would not the requestgrant plaintiff’s
for a theon of the last clear chance. Thecharge principle

motion set asideto the verdict thatplaintiff’s reasonalleged by
action,theof Court’s counsel did not theplaintiff’s questionargue

of the decedent’s or the last clear chancealleged incapacity,
doctrine, and that the was thusplaintiff prejudiced.

case,As further from the reserved theappears following charge
to the the Court’s attention was directed to the “failure tojury

theinstruct as the Court had informed counsel that hejury
intended to” and the then stated that neitherCourt since counsel
had referred to intoxication in he it ad-consideredargument,
visable to refrain from the instructions which he hadgiving

counsel he wouldinformed give.
In the setof his to denial of the motion tosupport exception

verdict, misled,aside the the wasthat his counselplaintiff argues
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and that in the case was submitted to the inconsequence jury
case,”violation theof of the to the“theory plaintiff’s prejudice.

The accident in which the decedent was oc-Schellinger injured
curred after he and the defendant had left Peaseshortly Bergman

Base,Air Force most of a at the officers’having spent Sunday
club there. Both were and in ancaptains, navigators air-refuelling

The evidence tendedsquadron. to show that left the clubthey
8,at about 7:20 P.M. on with the1963 defendant'September

As the invehicle which were rounded adriving. they travelling
Road,corner from Route 101 theonto HillPeverly Schellinger

to his that he washe ill.”complained companion thought “getting
The defendant next observed that had his head out theSchellinger
window, out of the car from the waist As theout.”“hanging
defendant road,the car toward the side of thepulled right-hand

make a thud,to he heard a looked atintending gradual stop,
car,”his as he back in the found that he waspassenger “slipped

head,from the and him“bleeding seriously” tookimmediately
ato were sufferedhospital. when his headSchellinger’s injuries

struck a atmailbox the of the shoulder on theedge paved right-
road,hand side of the some two hundred feet thefifty beyond

turn into Hill Road.Peverly
The evidence the decedent’s condition tobearing upon prior

the accident came from the defendant. He testified thatprimarily
A.M.,after at the club at 11:30 both he andarriving Schellinger

breakfast, drink,and laterhad had some beer to watched
television, and visited with others At timesomepresent. during

drinks,the each had had some mixedday they although they
were not at that time. left the club at about 7:20together They

The defendant heP.M. that he was not affected whatbytestified
drink,had had to but that was whichSchellinger “high,” by

thathe meant he was “a little bit and a bit more atjollysilly
than hethe club be.”might normally

wife,former had been at the clubwho officers’Schellinger’s
brunch on this same testified she had talkedfor that withSunday,

at sometime she left at P.M. and that hishim before 3:15
was “fine.” There wascondition no other evidence theconcerning

the evidence that he was taken illdecedent’s condition beyond
after the base.leaving

betweenNo record was made of the conference Court and
Incounsel which the to thepreceded arguments jury. passing upon

motion, limitedthe denial of his we arethe toexceptionplaintiff’s
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our at this conferencein information whatconcerning transpired
the statements contained in the case andreserved the recordby by

of the on the motion. what had atto occurredhearing Referring
conference,the athe Court stated at the on the motion thathearing

was“fair could have been that I thetointerpretation going give
instructions that intoxication was withdrawn from their con-jury

Isideration .... also indicated the numbers the plaintiff’s[of
that I wasn’t which theto included lastrequests] going give

clear chance No. 12.”Requestrequest,
The record that the andissues of intoxication lastsuggests

clear chance did not assume until after themajor importance
verdict for the defendant was returned. The discloses norecord

conference,to the Court’s in that theexception preliminary ruling,
taken,issue of intoxication would be withdrawn. No wasexception

the theinstructions to to die Court’s failure tojury,following
thiswithdraw issue. No were taken the thattoexceptions ruling

submitted,lastthe clear chance would not be toor denial of the
several for oninstructions that doctrine. Whenrequestsplaintiff’s
counsel the“to Court’s insofar asplaintiff’s excepted charge [his]

were innot form or substance the andrequests given by charge,
the asinsofar as . . . was withinconsistentcharge given plain-][

tiff’s the Courtrequests,” him toimmediately requested specify
the number.requests See v. 95 H.by Lynch N. 485.Sprague,
Counsel then enumerated certain inrequests sequence, commencing
with dealt18 whichrequest with issues tomostly relating damages.
His the ofrequests issuesbearing intoxication and last clearupon
chance, 15,contained in 4requests were notthrough specified.

The issue of intoxication was of toconsequence the plaintiff
both on the issue of intestate,of hiscontributory andnegligence

aas foundation for his the lastrequests to clear chance.relating
the inRelying 607,Wheeler v.upon opinion 70 N. H.Railway,

his fourth andrequest 6 9requests instructionsthrough sought
to the effect that was not ancontributory issue becausenegligence

decedent,the to“plaintiff’s the defendant’s in-knowledge, [was]
fromcapacitated care.” 4exercising any ( Request ).

Likewise, to lastrequests clear chance restedrelating upon
an that wasassumption of careSchellinger incapable exercising

hisfor own because hisofsafety intoxicated condition. Thus the
twelfthplaintiff’s which the hadrequest, Court indicated would

not be was as follows: the lastgiven, The defendant had“(­12)
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clear chance to avoid and the accident butprevent failed and
is,to do so. therefore,Theneglected entitled toplaintiff recover.

Railroad,v.Small 85 N. H. 330.” This was further refined
in 13: “Even if findrequest that decedent wasyou innegligent

intoxicated, and hencebecoming was in fault for hiscreating
if find that decedent wasdanger, you too to be ableirresponsible

to use care himself,to save such on the of decedentpartnegligence
in the is remote,situationcreating as ifand findregarded you

defendant,that the the care,exercise ofby could haveordinary
averted, avoided or accident,the afterprevented the decedent’s

was, orperil should have been defendant,discovered thenby
defendant’s conduct becomes the sole cause of theproximate ac­
cident, and the is entitled Railroad,to recover. v.plaintiff Small

”supra.
If we assume that the his in thecaseplaintiff argued expectation

that the issue of intoxication would be withdrawn from the jury
and thus remove the aof ofpossibility finding contributory

account,on that it was to him tonegligence certainly open except
to the Court’s failure to withdraw the issue. This counsel did not
do, such an instruction have benefited thealthough might plaintiff
since the issue of last clear chance was not submitted.

The Court did the twelfth as well asdeny plaintiff’s request,
it and followed,threerequests which all of whicheight preceding

bore these two issues. In the ofupon light present arguments,
to the denial of these would beexception requests expected; yet

wasno taken.exception
“The to denial theofgeneral exception plaintiff’s requests ‘except

in far as wereso covered the no clearthey by charge’ presents
issue for here ....determination It does serve callnot to any

error to the attention the Trialof Court in seasonspecific for
correction, and leaves the afterfree the trial topartyexcepting
search for defects in the notcharge previously thought significant.

we hold such an beto insufficientAccordingly, toexception
for determination this court .present any question . . .”by

Proctor, 1,v. H.Downie 101 N. 3. Here the plaintiff’s exceptions
must be taken to have been waived. cannot be revivedThey

the aof motion to set aside the verdict.through process “Having
elected ‘to on with trial athe and obtain favorable verdict ifgo

Brown, 411,could’ v. 73 H.N. 413 the(Lyman ), plaintiff[he]
waived his ... should not now be heardright except[to and]
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v.he Company,of the course which elected.”to complain LePage
N. 125.Faulkner,v. 100 H.46,N. H. See97 52. Perry

wasthat the verdict contraryfurther contentionThe plaintiff’s
bethe evidence cannot adopted.the and the ofto evidence weight

an in-his fordenial ofno to requestThe took exceptionplaintiff
thefromthe issue of contributorystruction negligencewithdrawing

thisofit him to submissionquestionIf were now toopenjury.
inissue, the decedent’s conduct leaningwe not hold thatwould

evidencevehicle was notof window of thefar out the movingopen
See, 92 N. H. 490. Piateckv.of Lavigne,negligence. Rudolph Cf.

Swindell, N. H. 402.v. 84
thewas forThe the defendant’s jury.issue of clearlynegligence

was faced with thebe found that he necessityHowever it could
it,his out ofvehicleof his without passengerthrowingstopping

this beleast he believed toat it could be found that reasonablyor
sooner, seeor tohe was in to stopso. Whether negligent failing

waswhen his attentionthe under conditionsmailbox existing
was inhis or carelessdiverted the of pullingby plight passenger,

sufficient clearance betweenthe side the road withoutto of allowing
whoat the side of the road and the projectedobjects passenger

vehicle, ofwere a differenceoutside the whichquestions upon
H.Sanders,v. N.exist. Vandell 85reasonablyopinion might

The was in favor of the143. evidence not so preponderantly
be aside.that the verdict for the defendant set Powellmayplaintiff

256; Mills, N. H.v. N. H. v. 95102 Condiles WaumbecGagne,
127; Malouin, 242. thev. N. H.Wisutskie 88 plain-Accordingly,

denial to verdict asidetiff’s to the of the motion set theexception
is overruled.

noThe toexceptions evidentiary presentplaintiff’s rulings
theThefor reversal. Trial Court properly permittedground

Almanac” to that theto use the “Old Farmers’ establishplaintiff
the Time.sun set on the of accident at 6:08 P.M. Standardday

11; on EvidenceState,v. 55 Md. VI (3dMunshower Wigmore
378;375,also,s. H.1698. See N.ed.) v. 97Theberge,LePage

133,Harkness, 138;v. 51 2d IXCal. App. Wigmore,People
We that was so un­s. do not assume the2566 (4). jurysupra

thefamiliar effect of time as towith the requiredaylight saving
the evidence meantthe Court to instruct that the thus receivedjury

Time, theEastern as7:08 P.M. requested byDaylight Saving
and25th 26th for instructions.requestsplaintiff’s
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The offered to show the same almanac thatplaintiff by twilight
in aon the had duration of one hour andday question thirty-

evidence,three minutes after sunset. To the exclusion of this the
We think the exclusion was withplaintiff excepted. discretionary

the Trial Court. There was direct evidence that the weather was
and that had been encountered“cloudy-clear,” fog patches beyond

where the accident There was also thatevidence thehappened.
defendant with his on low beam from the time heoperated lights
and left the officers’ club. The defendant testified thatSchellinger

P.M., time,this was 7:20 Portsmouth and concededapproximately
that would dark. didThe evidence not disclosetwilight precede
how much time was consumed in the scene of the ac-reaching
cident, the defendant the scene was about twoalthough thought

record,miles from the club. In this state the we areof not pre-
to hold that the Court erred in that evidencepared considering

of the of as the “Old Farmers’length twilight reported by
Almanac” would addnot to the commonmaterially jury’s

or aid them in conditions asknowledge, existingreconstructing
to which had direct evidence before them.they

The to in evidence aof of theplaintiff excepted receipt plan
thereto,of the accident and whichscene bore insertionsapproaches

dimensions,the and its and a themailbox of“profile”showing
the various inside of automobile indicating heights relationship

could find that thisthe mailbox. The Court wouldto properly
Co.,v.aid the Paine Beach &c. 98jury. Hamptonprobably

359, The was not the exhibit.H. 366.N. plaintiff prejudiced by
the the a vehiclewas made to that of onIt jury positionsplain

as shown on the did not to be factualthe purportplanhighway
It that these were“were assumed.” does notbut appear positions
evidence, and the was tovariance with the permittedat plaintiff

of the wouldand the roadshow that the of slopeoccupantsweight
car and the mailbox.affect the relative of theheights

The to the denial of his 18requestsplaintiff excepted through
the assessment and in23 ofbearing upon damages, particular

earn,” 556:12;RSAto as an element thereof Pierce“capacity (­
428, and as thev. 105 N. H. from431), distinguishedMowry,

Anderson,v. 76 N. H. 491.decedent’s Imbrianiprobable savings.
thein view ofbe immaterialthese wouldexceptionsOrdinarily

case, however,the defendant. In this theverdict for plaintiff argues
the Court’s failure to certain of these influencedthat requestsgrant
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the defendant. This result is saidthe to return the verdict forjury
have arisen because evidence the administrationto byconcerning

wife funds held her as forthe decedent’s former of by guardian
her,influenced the and “thehis children havemay jury against

instructed who waswas notjury adequately concerning plaintiff.”
however, that theThe to the made it amply plaincharge jury,
was the and that the estatedecedent’s administrator plaintiff,

that thethe action. The was twice told neither formerjurybrought
were Itwife nor the decedent’s children was also toldplaintiffs.

that the decedent’s to earn was an element ofmoneycapacity
It is the wouldnot how instructionsrequestedperceiveddamage.

that thehave tended to avert formerany possible misconception
wife would benefit from a verdict. The record containsplaintiff’s

that her have motivatedtonothing suggest prejudice against may
stand,the verdict returned. We that the verdict shouldconclude

theand order is

the verdict.onJudgment

All concurred.
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