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Cheshire,
No. 5668.

Employers Mutual Cas. Co.

v.

&R.Irvin Nelson a.

5,December 1967.Argued

30,Decided April 1968.

Sheehan, Green,&Bass and H. RichardsThomasPhinney,
for dieWilliam L.(Mr. Phinney orally ), plaintiff.

Tribble, defendant, brief.William D. for the named filed no

McLane, Brown,& andCarleton, Greene B. Middle-Graf, Jack
for the defendant Isabelle M. Nelson.ton. Middleton(Mr. orally),

Duncan, aThis is a an insurer under familypetition byJ.
Nelson,automobile issued the named defendanttopolicy seeking

a is defend an indecree that the not to actionplaintiff obligated
wife, Isabelle,his defendanttort Nelson theagainst bybrought
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favor,her reason of Nelson’sin byor to any judgmentsatisfy
aswith the insurance companyfailure to cooperatealleged

TheCourtthe Trial the J.).by (Loughlin,required by policy.
andanddefendants to certain findings rulingsof theexceptions

athe defendant Isabelle fordenial a request findingto the of by
theconduct on“There no evidence of fraudulent partthat is any

Nelson,” and thewere reserved transferredDr. by Presidingof
Justice.

atwhich occurred Doverarises out of a collisionThe litigation
P.M. Nelsons were19, at The1963 8:40on approximatelyMay
Dover, fromon 155 inRoute travellingwesterlyproceeding

Maine,Wells, inin to their homeownedwhich theyproperty
theBetween the overpass crossingNew Hampshire.Jaffrey,

of Road withand the intersection BellamyTurnpikeSpaulding
west, Saab, the defendantthe insured155 to the operated byRoute

in westbound lanewas in a head-on theIrvin collisionNelson
The weatherCheetham.a Ford sedanwith byoperated John

clear, dark, bothit and the of vehiclesand was headlightswas dry
scene andwas arrested at thewere Cheetham subsequentlylighted.

influence. Both defendantsof while under theconvicted driving
theambulance to Doverand were takenwere byseriously injured,

Hospital.
herein wereCheetham the defendantsSuits against bybrought

case,$10,000 thesettled for in limits ofeach liabilitysubsequently
IrvinThe defendantCheetham’s insurance. gaveprovided by

sue,release, a to bothand the defendant Isabelle covenant nota
4,date 1963.under of November

thereafter, aas result ofwas evidence that at sometimeThete
read,item she Mrs. Nelson informed hera whichnewspaper

thatsue She testifiedhusband that she to him. whollyproposed
husband, herher she then retainedof presentindependently

counsel, her her husbandwho a tort action for againstbrought
19,writ dated November 1964.by

andthe theThe basis for for declaratorypetition judgment
- arises of inconsistenciesof non outcooperation allegedcharge

trial, andthe Irvin beforestatements defendantbetween given by
theon and at the trial.his Followingtestimony deposition

accident, dateddefendant filed a vehiclethe motor report June
1963, him at10, was whowhich counselprepared by represented

the car “drove over ontime. It stated that Cheethamthat briefly
“I allran It asserted: didside of the road and into me.”my
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accident”;I could to avoid the and that “wasCheetham tofully
blame for the accident.”

1963,17,On while hisstill fromSeptember recovering injuries
Beach,at Wells Nelson a written statement antogave adjuster

which reviewed in detail the theevents togreater leading up
It as overcollision. stated that he came the Nelsonoverpass,

saw the vehicle feet and west400 to 450 ofaway,approaching
Road; it startedthat to come over onto Nelson’s sideBellamy of

road, back,die that Nelson it turn ato and that in finalexpected
collision,to avoid Nelson turned to his left dieattempt when other

car was carone“probably away.lengdi”
After die suits Cheetham were settled and hadsuit beenagainst

husband,Isabelle Nelson her thebrought by against plaintiff
21,and obtained on December 1964 another statementsought

Nelson,from which was also in die hisofgiven presence present
counsel. This statement varied from die one inslighdy given

1963, that itin stated that Nelson saw die other carSeptember
400 feetabout when was onNelson the that theaway overpass,

line,wasvehicle then the center and thatapproaching straddling
it thebecame in insured’s lane when werethe cars aboutwholly

feet100 It he feetcontinued: “When was about fromapart. 50
me, I realized there be a collision at I triedwhich time tomight

him car left.”to The statement furtherdodge by swerving my my
”asserted;. “I Idon’t think am at fault for .this accident . . .

30,on March 1966 Nelson’s was takenFinally, deposition
in hercounsel for Isabelle tort action husband.herby against

13, 1966, accident,On March or almost 3 after the theyears
insured for the timefirst since the accident thevisited scene in
Dover and off certain Ondistances. he testifiedpaced deposition,

thethat other was it,vehicle 700 feet first sawwhen heaway
travel,in his lane of and two or three hundred feetpartially

west of. HeRoad. testified hethat himself was then 250Bellamy
collision;feet thefrom of and that the camepoint other car com-

into his itlane after had He100 feet. testifiedpletely gone perhaps
when itthat was about 200 feet “I knew thatthen thereaway,

awould be I But at that timecollision unless course.mychanged
I have the Imust froze at wheel feel I had time tobecause ample

the . . . .... But when theto of him onto thego right grass
car to a car’s of Ime turnedgot approximately suddenlylength
left

At the trial of the for there waspetition declaratory judgment,
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had entered Route 155 from Bellamythat Cheethamevidence
the west-at a inRoad, two vehicles collided pointand that the

travel, east the135 feet oí easterlylane ofbound approximately
Road. It alsoof Route 155 withline of the intersection Bellamy

Roadwas feet east of thethat the 770 Bellamyoverpassappeared
intersection, a to theand that Spaulding Turnpikeramp leading

feet from thethe northwest 370branched off to approximately
collision, Route 155intersection. At the ofRoadBellamy point
than it waswide. This was some feet widerwas 60 feet 20 easterly

collision, and thebecause to fromthe of access rampsof point
andboth sides of Route 155 at 25into pointsmergedTurnpike
thatthe collision occurred. It also40 feet east of where appeared

155, fromon either side of Routethere were separatedplotsgrass
over a distance of 200 oftire low curbs easterlyfeetbyhighway

it east of the collisionwhere the access point.ramps joined just
his own at 25The insured has estimatedconsistently speed

hour,an and he estimated at trial that theto 30 the speedmiles
hicar was 40 to 45 miles an hour. Hisof the other testimony

hisother onrespects supported testimony deposition.
and of the Trial CourtWith one theexception, findings rulings

submitted thewere made or requestsby bygranting denying
and the defendant Isabelle. The 26th requestplaintiff’splaintiff by

in how thea that the the insured’s version ofchangesought ruling
substantial,“was and as suchoccurred material andaccident

”the terms of the . . . . The Court made theviolated contract
26,and numberrequestfollowing finding ruling: “Concerning

denies,neither affirms or but makes tirethe Court following
collusion, or lackdecree. The Court finds that there is evidence of

athe Court finds failure toof cooperatecooperation by petitionee.
and the is not to defend this action.”petitioner obligated

collusion, defendant’sOn tire of the Court thesubject granted
for that there “is evidence of fraudulentnorequests findings any

the Mrs. evidence dis-conduct on of Nelson” and no ofpart
wife that hecussion of the suit betwen Nelson and his “except

that he had no if assistance.”told her sheobjection legalsought
the denied a that there wasCourt for arequest findingAlthough

the Dr.“no evidence of fraudulent conduct on ofany part
Nelson,” a thatit also denied the forplaintiff’s request finding

in the was en-“the motive involved of the statements tochange
Mrs. fromable Nelson to obtain additional compensation [the

”plaintiff].
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fraud,on the of the Court ruled that inAdditionally, subject
theorder for to in the forplaintiff prevail petition declaratory
it must that Dr. Nelson ‘submitted to the“provejudgment,

and statements of fact that wereinformation[plaintiff] knowingly
and thatincorrect’ such conduct constituted a material breach of

contract,” and that “Dr. Nelson was of conduct[plaintiff’s] guilty
to fraud.”amounting

In to the the Court thatresponse foundplaintiff’s requests,
the other car involved in the accident had entered Route 155 from

Road in an Itdirection. ruledBellamy by turning right easterly
that the statements the insured had indicated thatearly given by

accident,”he was “in no to blame for the while hisway testimony
on and in court “differed anddeposition materially,” “might”

awarrant in him to blame for the accident.jury holding partly
However, the deniedCourt a the as follows:request by plaintiff
“The sworn of Dr. Nelson was assuch to raise serioustestimony

he wasas to whether or not under thequestions negligent
doctrine, and rules out defense theofemergency any emergency

doctrine.”
The law is well settled that a clause of an insurancecooperation

full,assuch the one before us “a frank and fairpolicy requires
disclosure of information in the of an insured.”possession

Coman, 364,Cas. v.Co. 106 N. H. 366. As aMaryland
to this it is held athat “deliberate and wilfulcorollary principle,

falsification of material facts the insured constitutes a violationby
a . . . where insuredof the terms of thepolicy untruthfully[as]

accident,or assumes for the orcollusively liability misrepresents
the facts theto of the insurer.” 14 Couch on Insuranceprejudice
s. ­ 603.(2d)51:106,p.
Where, case,as in this inconsistencies in statements theby

insured are relied the ainsurer to establish breach ofupon by
nature,the must be material in and found to bepolicy, they

accounted for intent on the the insured.ofby wrongful part
v.Medico Assurance 132 Me. 422. “Lack of faithCorp., good

”must be and is Id.,not to be inferred . . . . 427.proved,
“Where the is due to orinconsistency imperfectmemory perception

faith,rather than bad the insurer is in no a topoorer position
defend than the assured himself;would be and no matter how

defense,difficult it makes the the insurer is not relieved of liability.
cases,In the of assured’sthe first account factsembodiesmajority



11

facts tocare and the seconddue pointing negligence.indicating
a verdict consistentin the tort action reachesEven the jurythough

account, a in thethis does notwith the second preclude finding
withthe is not in accordthe that second accountaction on policy

Note, 1436,Law Rev.honest belief.” 68 Harv.the assured’s
Co., Pa.also, v. 339See Farm Bureau Ins.1440. Donaldson

106; 34 A.L.R. 2d 264.Annot
herein,the Trial Court we mustIn the action ofreviewing

was “a failure tothat the that there cooperate”assume finding
ofthat the “sworn testimonyrests the subsidiary findingupon

state-from his earlier unswornDr. differedNelson” materially
Trial also found that this materialWhether the Courtments.

waswas submission of information which “knowinglydifference
fraud,” as towas “conduct to soand thusincorrect” amounting

contract, clear us from thea material breach of is not toconstitute
record.

the insured andthat issue of collusion betweenWe consider any
While the found that thereto one side. Courthis wife be laidmay

collusion, it made noof or lack ofwas “evidence cooperation,”
it ex­in took On thethat collusion fact contrary,place.finding

“is no evidence fraudulent conductthat there offound anypressly
Mrs. Nelson” and “no evidence of communi­on the of anypart

tellDr. and Mrs. Nelson . . . that either wouldcations between
”. . . . Thus we that thelies withhold the truth concludeor

includeevidenceof collusion “was not intended ... toreference to
fraud, its usea of which the word in more commonfinding

206,Lamarre,v. 83 N. H. 208.connotes.” Cas. Co.Maryland
did to find “a failure toThe Court however cooperate,”proceed

ruled that the is not to defend theand pendingplaintiff obligated
Keliher, H. 253.See &c v. 88 N.tort action. Glens Falls Co.

circumstances, this and the which fol-In ordinary finding, ruling
it, to thewould be heldlowed imply necessary subsidiary finding

fraud,”the failure to was “conduct tothat cooperate amounting
the of “statements facts that wereof submission ofconsisting

incorrect,” ofsince the Trial Court ruled that proofknowingly
werewas if the tosuch conduct necessary plaintiff prevail.

record,be warranted the either ofSuch might by uponfindings
The insuredtwo lied indeliberatelyhypotheses: (1) representing

saw the car severalhundred feet west ofthat he first other Bellamy
fact, found,Road, as the Trial the car turned onwhen in Court
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Road;to Route 155 from or The insuredBellamy (2) although
mistaken in that the otherhonestly car was at all timesbelieving

155,on Route anddeliberately exaggerated misrepresented.the
distance which the two vehicles when first cameseparated they
in case,of each Andother. that in either he did so in ordersight
to facilitate his wife.recovery by

While the first is one thewhich have nothypothesis parties
court,discussed in this the defendant Isabelle considered it of

sufficient moment to move to strike the of thetestimony police
officer which it rested. Theupon second thenecessarily hypothesis
defendant Isabelle is without foundation.argues

On this issue we with the stated incontentionsagree plaintiff’s
brief the of the made in theconcerning significance changes
insured’s account of the accident. It be that hismay granted
estimates of and distances could all bespeed not reconciled. If
the collision occurred 135 feet intersection,from the Nelson could
not have hour,travelled feet at635 30 miles an while Cheetham
was 460 feet at 40 miles an Agoing hour. if Cheethamfortiori,
was feet,on Route 155 afor distance of 135 Nelson couldonly
not have been 635 feet from the of collision when he firstpoint
saw Cheetham Nevertheless,on Route 155. erroneous estimates
of time and distance do ofnot themselves establish a breach of
the condition of cooperation.

However, it is that the insured fromundisputed 50changed
to 200 feet his estimate of the distances tire vehiclesseparating
at the time when he die needfirst for actionappreciated saving
on his and at the same time estimated that the carpart; other
was it,700 feet when he first saw rather than 400 feetaway
distant as he first had stated. The of thesesignificance changes
is described thus the establish that theby plaintiff: Cheet-“They
ham vehicle came into Nelson’s lane of travelfully some 100
feet after Nelson first saw the car feet700 Thus whenaway.
the cars were feet500 or more and 5 to 7 secondsapart, fully
distant, were in the same lanethey and Mr. Nelson believed .that
the Cheetham car was a threat to him .... When the cars were

feet,300 or more and 2 to 3 seconds Mr. knewNelsonapart,
there was be ato collision and heknew could avoid itgoing

to his Thus anby different doctrineturning right. entirely legal
comes into .... Mr. Nelson’s new version . . . revealsplay

•he had the last clear to thechance avoid accident . . . .that.
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Mack v. 94 N. H. 492.” in the account of whatHoyt, The change
theoccurred Trial Court found to be a material fromchange,

which a be warranted in the insuredjury might tofinding partly
collision,blame for the while aon basis of earlier accounts it

could not so find.
We think that this isconclusion the record.supportable upon

The are in that on the evidence theparties two vehiclesagreement
must be taken to have been other aeach at combinedapproaching

of about feet100 second. Seespeed Lewis,v.per Couture 105
N. H. 224. If the vehicles were 200 feet when the in-only apart
sured that Cheetham was notappreciated to turn backgoing

lane,to the other the time for action was two seconds.saving only
if a found that NelsonSimilarly, should havejury appreciated

earlier,the need for action when the other car came intowholly
the lane distant,and was 300 feet aswrong Nelson testified at
one the timepoint, would have been threeremaining seconds.only
The decided cases establish that circumstances,under such he
would be entitled to the doctrine,benefit of the emergency provided
the were found not to haveemergency been occasioned hisby
own v. 444;Kardasinski N.negligence. 88 H.Koford, Bonenfant

Hamel, 228,v. also,96 N. H. 230. See Gaudette v. McLaughlin,
368,N.88 H. 373.

out,But as the a also findplaintiff points jury might upon
the insured’s that the other car was in thetestimony wholly wrong
lane of travel when it was find,500 feet It could likewiseaway.
from his that “the car ... so I didn’ttestimony kept approaching
know whether the driver was what,”or intoxicated orasleep
that wasNelson in to take some actionnegligent failing saving

the five seconds which then remained. Hence on the factsduring
stated,thus a find that because of the timejury might properly

that was available Nelson had an to avoid theopportunity
brakes, horn,accident his his andby applying sounding turning

histo none of which he did.right,
The that there was a material in the account offinding change

However,the accident was therefore warranted. the ofpropriety
the Trial Court that such a wasimplying findings by change

“conduct fraud”to and a submission ofamounting “knowingly
facts,incorrect” is in doubt the Court’s denial theofplaced by

afor that “therequest motive involved . . . wasplaintiff’s finding
to enable Mrs. Nelson to obtain additional compensation from
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” 24the (Req. )plaintiff].[
faith,If the account the accident was inof goodchanged

his sceneas claimed visit to the of theNelson byprompted
and that his estimates of distanceaccident realization original

erroneous, a breach would bewere of of the notfinding policy
Co., 649. Denialwarranted. Guerin v. Ins. 107 Conn.Indemnity

athe 24th ofof request prevents findingplaintiff’s implication
conduct, in theof fraudulent which otherwise would inhere decree

Inthe its under the theseofplaintiff policy.relieving obligations
circumstances, the Trialcase must be remanded to the Court

of andfor resolution the inconsistentapparently findings rulings,
of fraud ormeans the issue ofexpress findings upon goodby

faith.
remand, the burden of becomeuponConceivably, proof may

While established ofmaterial. under our rule the burden establish­
in is theuponing coverage declaratory judgment proceedings

277,Gore, N. H.insured Accident Ins. Co. v. 99(Standard
280; v. H. 391 theTravellers 88 N. ),Ins. Co. Greenough, by

of an insurer to have theis consideredgreat weight authority
of its affirmative breach theburden defense of ofestablishing

clause a 14 Insuranceof Couch oncooperation policy. (2d)
771, 1465;51:188; Annots. 139 A.L.R. A.L.R. 72 A.L.R.s. 98

also, 509,See that the1446. 7 2d We holdAm. 510. plain­Jur.
this burdentiff has in this action.

Remanded.

Griffith, sit; others concurred.did thenotJ.,


