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and exerciseIt has will jurisdictionthese trusts.ofadministration
in administration.arise theirwhichall questionsas to may

306, 313; RestatementCo., 339 U. S.v. Tr.Central HanoverMullane
(Se­ on Willsd: 6comment Pages. 1000ond ), supra,c­

Scoles, Conflict of60.17; Goodrich andRev. s.ed.)(Bowe-Parker
todie have receiptedWhen trusteesLaws, 159, 315-319.s. pp.

estate, Court olthe the Probatethe residue ofexecutrix forthe
die trusts.no further overwill have jurisdictionRockingham

435,Estate, N. H. 437.95re YorkIn

Remanded.

All concurred.
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&Hartnett Moher Charles F. Hartnett(Mr. thefororally ),
plaintiffs.

&Waldron DillBoynton, Richard E. Dill for(Mr. orally ),
the defendant.

Griffith, These are four actions out of a collisionarisingJ.
15,on December 1964 on Road in Dover betweenPiscataqua

a Cormier,Dorene A. aandVolkswagon operated by plaintiff
Ford Sedan E.defendant Conduff. Plaintiffbyoperated Lloyd
Patricia wasA. a in the Cormier vehicle. FrancisCurry passenger
H. Cormier and Patrick H. have con-actions forCurry brought

assequential husbands of the twodamages principal plaintiffs.
Trial resulted in a theverdict defendant all fourby for injury
actions. Morris,Plaintiffs’ bill of was transferredexceptions by J.

The road ran north and andsouthgenerally immediately prior
to the accident the Cormier car had in awhich been traveling

wasdirection a turn aleft-hand intosoutherly making driveway,
at the home andof Mr. Mrs. The Conduff vehicleCummings.

in a direction withcollided the Cormierproceeding northerly
vehicle at the The road south of the drive-driveway. Cummings

was somefor to feet andway then down-uphill thirty thirty-five
hill so that for of the time when the defendantsome was south
of the crest the two cars were not visible to each other. Near
the crest the was aof hill mile an hour limit Thetwenty-five sign.
defendant testified that his was miles hourspeed forty per prior
to the accident and that he was at the time ofagreed speeding
the accident.

The in waived to theplaintiff submissionargument exception
to the of issuethe of ofjury contributory negligence plaintiff
Cormier and relies claimsthree of error.specifically upon

We consider first to the theexclusionplaintiffs exception by
Trial Court of the aof Dover officer theas toopinion police

of the defendant Conduff’s vehicle determined brakespeed from
marks of one hundred feet inapproximately fifty-six length.
It from the of theappeared officer and the offertestimony police
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the had somethat officercounselof made plaintiffs’proof by
inin work including trainingten police specialyears’ experience

theThe officer tothe of accidents. computeproposedinvestigation
ause ofto the accidentthe defendant’s car byof priorspeed

counsel calledThe defendant’sby particularlytemplate. objection
werethat the skid marksattention the factthe Trial Court’s to

a The Trial Courtroad but over the crest of hill.not over a level
it aid thefound that would notthe evidenceopinionby excluding

jury.
a Triallaw in this state whereare few areas under theThere

exclusion ofin the admission orhas wider discretion thanJudge
Mathews, 313, Sub­94 N. H. 317.evidence. Ricker v.opinion

H.v. N. and Gardnerto 79 288sequent Paquette Company,
the452,H. onv. N. which removed restrictions79Company,

matters ofof evidence on common knowledgeadmission opinion
ofTrial admissionthe have the Court’scases uniformly upheld

159;Grossman's,evidence. Currier 107 N. H.v.opinion Zellers
266; Walker,H. H. 282.Chase,v. N. v. 106 N.105 Walker

rule that the Trialin the of the requiresapplicationConsistency
there is clearCourt’s exclusion of be unlessopinions supported

discretion. fromabuse of skid marksEstimating speed involves
vehicles, nature of roadfactors ofnumerous weightincluding

and the of friction. See 47 Marquettesurface and coefficientslope
Court was ob­The Trial340.Law491; Ins.L.R. 1963 Journal
offer of proofandsatisfied that the testimonynotviously

in thisthe factors existinginto all oftook accountsufficiently
a Itsfor notopinion. finding maycase necessary meaningful

v.thisbe court. Beach Associatesoverruled Little­Salisburyby
447,N. H. 448.field, 89

RSACourt’s to the included ofThe Trial charge jury portions
I, at anas shall turn a vehicle262-A:42 follows: “No person

turn to enter a orintersection ... or a vehicle roadprivate
a from a oror otherwise turn vehicle direct coursedriveway,

aleft unless and such move-move or untilupon roadwayright
withment made reasonable shallcan be No sosafety. person

"turn .vehicle without anany giving appropriate signal
( Emphasis supplied).

to the the to con-The excepted chargeplaintiff permitting jury
sider statute and thethe relatingturning “particularly portion

the there wasto the as to conduct of Mrs. Cormier.” Whilesignal,
the of theto warrant submission of statute exclusiveevidence
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sentence,last there was no evidence from which the couldjury
find that the was not that a failureor toturning signal given

it wouldgive have been causal the accident. Itof thatappears
the last sentence was included since the remainderinadvertently,

theof statute was notdefining “appropriate signal” given.
The test determineto whether or not the instructions un­

die evidence areauthorized for reversal is whetherby grounds
Railroad,“the could have been misled.” v.Charrier 75jury

59, 334,N. H. 64. The case of v. N. H.90Berounsky Ogden,
336, relied the concerns an erroneousupon by plaintiffs charge
where the awas told statute had somejury “probably” applica­
tion. The court ruled that the could have been misled thejury by

case, however,In instantinstruction. the the was instructedjury
that whether the statute was violated and whedier wasviolation
causal to the accident was for their determination. In our opinion

the as a in allwhole the couldconsidering charge probability jury
141,not have been misled 161;v. 97 N. H. Lind­(State Story,

Swenson, 184,v. N. H.95 186 and the is over­berg ) exception
ruled.

The third relied the is theto sub-exception byupon plaintiff
mission to the the issueof of the ofjury contributory negligence

theplaintiff Curry, passenger.
Mrs. testified that to the accident she wasCurry prior looking

in the direction the defendant’sof car but that she did seenot
the of defendant’s car until it was almost on ofheadlights top
them. She further testified that if she had seen the lights coming

Cormier,she have Cormier,would warned Mrs. her driver. Mrs.
driver,the testified that she looked in the direction of the defend-

ant’s car and there was in her to indicatenothing testimony
that she was in any way relying upon observationany but
her own.

In the absence that aof driver is unsuitable aknowledge
is under no ato lookoutpassenger requirementgeneral keep

and not be found for failure tomay contributorily negligent
Lewis, 69, 77; Andrews,look. v. 89 N. H. v.MasonLaflamme

277, 279; 375;N. H.86 v. 97 N. H. v.LePage Theberge, Cyr
278,Railroad, 281; Richards,88 N. H. v.Griswold 105 N. H.

214, Railroad,217. Unlike the case of v. 94 N. H. 107Bixby
the had not undertaken to act as a lookout for thepassenger
driver thus awith to actbecoming charged responsibility carefully
for her own protection.
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Mrs.the of Curryon partabsence of knowledgeIn the any
her owna for protectionto lookoutwasshe required keepthat

harm”“undue risk ofanhave incurredsaid tobeshe cannot
inattention.or completecareless observationeitherherselfto by

N. H.106v.36, 38;H.Haines, Burgin,85 N. Haneyv.Hoen
b; v.463,Torts, comments.Second Rutz213; Restatement ),(­

2d42 A.L.R. 350.591, Annot.595. SeeIacono, Minn.229
it is... necessaryfromthe recoveryto bar plaintiff“In order

hisit is essential forthator should knowknowthethat plaintiff
Restatementthe thirdthe conduct of person.”to controlsafety

therefore that495, It followsTorts, d.a. comment(­Second),
issue of thesubmit the passenger’sit was error toin this case

to the jury.contributory negligence

Inoverruled.In v.the actions Cormier Conduff, exceptions
sustained; new trial.the actions v.Curry Conduff, exceptions

dissented;Grimes, the concurred.othersJ.,

theof opinionI from thatGrimes, part,dissentJ., dissenting:
Trialfor the Courtholds it to have been errorthe whichof court

tothethe issue of contributory negligenceto submit passenger’s
theandsouthShe was prior duringthe actually lookingjury.

accident, knew the locationturn, in the area of theshe had lived
hill,the crest of thewith tothe respectof Cummings’ driveway

the driver wasa “blind knew that goingthere wasknew spot,”
and a stone-a flanked snowbanksleft intoturn byto driveway

aacrosswall, beand knew would traveling very slowlythey
area.dangerous

weredefendant’sfindable that the of lightsIt was also rays
wasin whovisible to one position lookingin fact the-passenger’s

that driver’shave theand that she should expectedcarefully
south and at thebe divided betweenwould lookingattention

entrance.driveway
awasHaines, H. the85 N. 36 plaintiff passengerv.In Hoen

with anotheran which collidedfront seat of automobilein the
a withthe direction onin bridge singlecar oppositeproceeding

wasof hertraffic. The question contributory negligenceline
ordered, theA new not becausethe trial wassubmitted to jury.

Trialthehave been submitted but becauseshould not Judgeissue
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erred in to instruct the in that infailing jury part determining
she “awhether reasonable lookout ahead” should con-kept they

sider other factors the circumstances that she was aamong
driver,and not the that the was boundprecautions.shepassenger

wereto take much less than if she were the driver and that she
was the unlessnot called to warn of ofupon approach danger

knew have that drivershe or should known the was unaware of
it. The court said that the standard of is the same forduty

and driver but that the conduct to fulfill thatpassenger required
is differentbecause the circumstances are different.duty

In the issue in the case at bar the Trialsubmitting Judge fully
as mattersinstructed the to those which the Trial injury Judge

v. Haines had omitted.Hoen
Railroad,v. 88 N. H. 278 held that there was an issueCyr

for the with to the a at aofjury respect negligence passenger
but that the evidence did anotgrade crossing require finding

York,of In French v. 99 N. H. 90 an inter-negligence. involving
section accident it was said that thenot no watchfulness on part

the wasof but that less watchfulnessrequiredpassenger simply
driver,was of her than theof v.required Hoen Haines.citing

While it was held that the becould not foundpassenger negligent
as a matter of law the issue was returned for determination as

Lewis,a matter of fact the v. 89 N. H. 69by jury. Laflamme
held there was issue the butno for the related tojury question

athe of windshield and there were no circum-operation wiper
astances which would cause reasonable toperson anticipate

danger.
Andrews,v. 86 N. H. 277 and v.Mason LePage Theberge,

H. 375 were both casesN. where the accident97 occurred while
the with no reason to had turned topassenger, expect danger,

Richards,do in the rear of the car. v. 105something Griswold
N. H. 214 involved had awho consented topassengers speed
test in one direction. The held thecourt issue of their contributory

on the return where the accident was anegligence trip happened
for thequestion jury.

The cases thatindicate factors other than the unsuitableness
a driverof the a atomay impose upon duty keeppassenger

reasonable aslookout for those encountered in v.example Hoen
Haines, v. and v. There is at leastRailroad French York.Cyr
as much reason for care on the of the in the casepart passenger
at bar. While I that of unsuitableness ofagree lacking knowledge
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driver, and in the absence of reason tothe anticipate danger,any
a be in or otherwisejustifiedpassenger may sleeping, reading

from the as in andhis attention road ahead Masondirecting
the is inBut when fact the roadobservingLePage. passenger

and reason to this isahead has as in case itanticipate danger
in a under instructions whetherquestionmy opinion jury proper

withhe exercised due care to lookout andrespect warning.
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