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driver, and in the absence of reason tothe anticipate danger,any
a be in or otherwisejustifiedpassenger may sleeping, reading

from the as in andhis attention road ahead Masondirecting
the is inBut when fact the roadobservingLePage. passenger

and reason to this isahead has as in case itanticipate danger
in a under instructions whetherquestionmy opinion jury proper

withhe exercised due care to lookout andrespect warning.
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Duncan, This is a motion the afor new trialby plaintiffsJ.
in an action to determine a line. The case has twiceboundary

court,been before this Munnis, 446;v. 107 N. H.Rautenberg
Munnis,v. N. H.108 20. After the last citedRautenberg opinion

was handed down the motion for a new trial referred into tire
Grant;first was heard the Court and denied.by Superior ( J.)

The is founded evidence,motion the newupon ofdiscovery
in a 1902,the form of dated which theplan plaintiffs allege

indicates that the“clearly line ... is as claimedboundary by
the The Trial Court found thatpetitioners.” the were notparties
at fault in to discover trial,the to thefading plan prior original
but also found that tire confuses tire issue andplan “only falls
short of the RSAofrequirements 526:1.” The raisedquestions

’the to denialby of this wereplaintiffs exception motion reserved
and transferred theby Presiding Justice.

The which are theto a newfindings prerequisite ofgranting
526:1,trial under RSA on the of discoveredground newly

evidence, have been defined. A new triallong will beclearly
considered to be required when dieequitably only following
conditions are met: diat the was(1) not at faultmoving party
for not die evidence at 2trial;the former that thediscovering ( )
evidence is admissible v. 265,Small(­ 96 N. H. 267Company, ),

merits,material the cumulative;to and not and diat it must(3 )
be of such a character that a different result will beprobably
reached another trial.upon Railroad,v. 79 N. H.McGinley
320; 213,v. 106 N. H. 218.Haney Burgin,

The issue the ispresented motion one of factby for the Trial
Court, and its decision is in this court unless it can bebinding
said to that aconclusively different result isappear probable,
so that the Trial Court’s conclusion is unreasonable.clearly Cf.

Railroad,v. 322.McGinley supra,
As from the inappears Munnis,opinion v. 108Rautenberg

20,N. H. the centers adispute about commonsupra, boundary
line which constitutes die and dieplaintiffs’ northerly boundary

line. Thedefendants’ terminus of thesoutherly westerly line is
innot The terminusdispute. was describedeasterly in the deed

to the in as a1950plaintiffs boulder at the with“pointed shore
an iron driven dieon shore side.”pipe This claimed at diediey
former trial was aat location then referred to as D.”“point

defendants,The whose in title waspredecessor under thegrantee
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of theout the common parties,first grantorby Jones,conveyance
an set in aterminus was “ironthe largeclaim that easterly

theas inwater mark at the shore”near specifiedboulder high
was that thisto Flanders. Their evidence point,deed from Jones

boulder,aa drill in suchK” was marked holecalled by“point
K was 150had never been set. Point aboutin which the “iron”

InD.the shore from finding pointfeet along pointsoutherly
bound, at the first trial foundK the true the Courtto be

drill hole in the boulderthe between the“persuasive” similarity
at the northwestand the drill hole in theat that point, ledge

tract,defendants’ which was anof the unquestionedcorner
there.monument

asoffer discoveredthe now newlywhichThe plaintiffsplan
View Park onentitled “Plan of Broadais blueprintevidence

Alton, H.” It bears the dateN.Lake Winnipesaukee,Shore of
Scruton, E.,C. who was anL. E.the name engineer,and1902

lots, whichnumber 21 ofThe shows 97 shoredeceased.now plan
Point,” name “Flanders” which“Rum and bears theincludes

erased. This lot the con-have been plaintiffsto partiallyappears
to the defendants’in the deed fromtend is the lot described Jones

2, andwas dated December 1901Flanders whichpredecessor
wasOctober, is that thein 1903. It not planrecorded disputed

recorded, inand is referred to in deed involvednot anynever
the litigation.

in the FlandersA the with theof descriptionplancomparison
indicateWhile bothdiscloses a number ofdeed discrepancies.

and the samea at the northwest corneran iron hub as monument
indicatesa theto planmeasurement southwesterly “spotted pine,”

measurementend a 111.3 foota birch” at the ofsoutherly“sp.
line, deed refers to no such monumentwhile theon the westerly

is theThe total of themeasurement. westerly boundaryor length
set in the as thesame, deed an “iron hubbut the ground”gives

terminus, at thewhile the shows no monumentplansoutherly
corner, theAt the plancorner. southeasterlysouthwest disputed

line, refers towhile the deedhub” the shore“an ironshows by
a near water mark.”set in boulderan “iron large high

22, in thelot, as numberon theThe shown planadjoining
land, resemblance the tractbears no tothelocus of plaintiffs’

Rollins,in to the1934by plaintiffs’predecessor,conveyed Jones
a lotThe showshim to the planand in 1950 plaintiffs.by
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west;feet the road on the the180 261 feet onmeasuring along
south, west,aon course of north 79° 30" and the100 feet on
east, hub,”the line to theacross shore “iron also themarking

corner of Lot 21. Lotfromsoutheasterly Proceeding southerly
22, Lots 23 31 all to be divided boundariesthrough appear by

° west,north 79 30" each lot a northwidth fromrunning giving
feet.Asto south of 100 to these lots the showsapproximately plan

no monuments of any description.
Thus the is as it bears the lot nowonlyplan significant upon

defendants, firstowned the described in the Handers deed ofby
1901. It fails to that deed’s hubof an “ironsupport description

tract,set in the at the southwest corner of the butground”
deedconfirms the of the common as 250description boundary

feet in It indicates at the southeast corner an “iron hub”length.
mark,at the water rather than an a“iron set in boulderlarge

asnear water mark” the Handers deed or aspecifiedhigh by
. .boulder . with iron driven on shore side” as“pointed pipe

lot,Itclaimed the no area for the and noby plaintiffs. gives
the line.course for disputed

defendants,As the the course of the lineargued by disputed
on the to run south 63 or 64plan appears approximately degrees
east the shore line feet or morestriking fifty below the bound
claimed the Theby plaintiffs. offer toplaintiffs thatprove

in inter-“after for the field over theallowance changes magnetic
the is thethe line on four belowplan only degreesvening years”

them, is the lineline claimed but aboveby twenty-nine degrees
Trial In event it must be withfound the Court.by any compared

east,”“south about 73 as in the deedthe course of degrees given
east,the or south 74 40 minutes asto surveyedplaintiffs, degrees

D;their to the and with south 44by surveyor point similarly,
22 east due which isand minutes or( nearly southeast)degrees

K,the line to as claimed the defendants.course of point bythe
however,is that as evidence of the location of theIt apparent,

end of the common line the wouldboundary plansoutheasterly
lend to the claim. Thedubious plaintiffs’ plan’s desig­support

an hub” at the northwest and southeast cornersnation of “iron
stend­ to confirm the Trial Court’s ofprevious findingonly,

in tire two drill holes located at these corners where nosimilarity
were found. The deed to Rollins iniron given byhubs Jones

1934, Handers,referred the deed to and describedwhich to 1901
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asthe corner a . . . to have beensoutheasterly “point supposed
an in a nearmarked iron set boulder water mark”by large high

supp­ continue thewould to cast doubt(italics ), upon accuracylied­
theboth of the and of contention. The Scrutonplan plaintiffs’

fails to resolve other betweenthe deedsvariousmap discrepancies
and the claim of the The absence of reference toplaintiffs. any
it in the and of record of it in theconveyances, any registry
serves to further detract from its The likelihood ofauthority.

of its location of the line in to bothacceptance disputed preference
of the claims at the trial beto minimal.presented appears

The and of the Trial Court that thefinding ruling plan “only
confuses the issue and falls RSAshort of the ofrequirements
526:1” cannot be held to be unreasonable. “Theplainly petition
was heard the who at the trial and it wouldby presidedjudge

abe clear case which hiswould conclusion of thevery permit
effect the newof evidence another trial to beprobable upon

classed as Railroad,v. 79 N. H.unreasonable.” McGinley supra,
320, 322.

overruled.Exception

All concurred.


