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No. 5706.

SargentE. &Paul a.

v.

Louis B. & a.Janvrin

5,March 1968.Argued

29,MayDecided 1968.

Bums, & andNadeau Ross V.Bryant, Hinchey Deachman
theDeachman for(Mr. orally ), plaintiffs.
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and H. M. Beckett Mr.& William (DonovanPerkins, Holland
the defendants.forBeckett orally),

land inthe of a tract ofwere ownersGrimes, The defendantsJ.
Falls, towhich planned develop.New theyHampton Hampshire,

toa on Lot No. 7 whichhouse they agreedhad constructedThey
19, and to them on1963sell to the on August conveyedplaintiffs

A driven12, after took 115-footpossession.1963 theySeptember
ex-a well contractor with twelveinstalled yearswell had been by

forand others.his ten workingoil own years experienceperience
awere installed contractorA fieldstank and byseptic leaching
the concreteand the manufacturer ofthat kind of workwho did

sale the house the hadtime the of systemtank. At the of sewage
tonot been use.put

in,A moved the water becameafter cloudy,few weeks plaintiffs
A Decemberan odor. test made onanddiscolored developed

16, The was tracedindicated contamination. contamination1963
toDefendants attemptedto the unsuccessfullysewage system.

the a of feet.well tocorrect the situation depth seventyby sealing
the to tank revealedof the from house theExamination pipe

that thea later showed outletbut investigationwrong,nothing
was sealed and that due tothe and notwas typepipe perforated

a rise in the to thea which caused leachingpipe leadingledge
field, that which wasno effluent had onlygone beyond point

the and feet from the well.feet from tank seventytwenty-five
effluent andthe become saturated withThis caused toground

of athe This was corrected installationcontaminate well. by
the to fields somenew which carried effluent leachingoutlet pipe

wellfrom the welf. The contamination of the thedistance from
to be atcontinued butsaturated appeared diminishingground

The master found that contamination wouldofthe time hearing.
it determined withcontinue and could not “be accuracyprobably
towater will be fit drink.”when the

continued to live in the house and to use thehaveThe plaintiffs
carriedother than have theirwater for drinking. Theypurposes

the inwater town containers.from supply three-gallondrinking
$1,248.36$1,500of includes for in cor-The verdict expenses

water,trouble, the andofthe testing drinkingtransportingrecting
wasuse in the house. The balance for additional futurewater for

expense.
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The dismissal of the count based wasfraud Theupon proper.
evidence showed that the defendants did know of thenot true
situation the tank and therefore didregarding notseptic system
make a false statement when told thatdeliberately they plaintiffs
the was Neither did the aadequate. evidence find-system compel

that defendants made a hireding negligent representation. They
whom, findable,in it is hadpeople confidencethey reasonably

theto install and assumed that tiresystem installationreasonably
had been done The of defendants’properly. requestgranting
number 19 that had made “nothey negligent misrepresentations”
was the evidence.supported by

We have not found in New acasesHampshire clearly expressed
rule as to the measure of for breach of withdamages warranty

to the sale of real The rule with torespect chat-property. respect
tels has been stated beto the difference the actualbetweai value
of the at the sale andtime of what would have beengoods they
worth if had to thethey withcorresponded warranty, together
such incidental losses as the knew or to haveparties knownought
would result afrom failure to with the termsprobably comply
of the In this case the master thisagreement. awarded difference

the cost of the and theby allowing defect incidentalremedying
the method,of the water. Theexpense including carrying adopted

master,the was Freeman,reasonable. v. 69by N. H.Danforth
466, 470.

The evidence to loss of market duevalue to therelating effect
of the water on the of the wasproblem reputation property pro­

excluded as withinnot the of theperly being contemplation par­
denialties. The of filedmotion to afterplaintiffs’ thereopen

master’s to introducereport evidence of tests made after trial
no abuse Mathews,discloses of discretion. Ricker v. 94 N. H.

313, 316; 95 N. H. 279.Twardosky v. Company,

overruled.Exception

All concurred.


