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Rockingham,
No. 5740.

&Dixon a.Arthur

v.

&F. a.Charles Whittemore

4, 1968.Argued April

29, 1968.Decided May

&Shaines, Paul McEachernMcEachemMadrigan {Mr.
thefororally), plaintiffs.

General and T.S. Attorney Pappas,George Pappagianis, John
for the defendants.orallyAttorney (Mr. ),Pappas

Griffith, for habeas byPetition writ of broughtcorpusJ.
Whittemore,and Charles F.Arthur Dixon DixonShirley against

Kilburn, ChildHealth Welfare and LeeCommissioner of and
Welfarethe ofThe that DivisionWelfare Worker. petition alleges

four minorthe State of New obtained ofof Hampshire custody
district courtthe Portsmouthchildren of the order ofbyplaintiffs

and that die Portsmoudi wasdistrict court without tojurisdiction
an anmake such order. Transferred without on agreedruling

Morris,statement of facts by J.
and Dixon were the of childrenArthur Shirley parents eight

children,the 9 andone twelve. Two of Joseph ( )throughaged
are not in these hadArthur who involved proceedings,(12 ),

in and havefound to be children of 1967delinquentbeen May
thatthe of Welfare since date.in of Divisionbeen the custody
maternalchild,A been histhird William has with( 11), living

in Rhode Island since 1967.August,grandmodier
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Street11, lived at 83 Russell1967 the DixonsOn November
Portsmouth, Richard RobinNew with (5),in Hampshire (8),

On that dateand Darral monthsSandra 4 David ).(2 ), (11( ),
fivefire at a time when the childrenwastheir house destroyed by
and DarralDavid in the firewere in the house.alone perished

his in the Portsmouthsustained requiring hospitalizationinjuries
Hospital.

14, was filed in the Portsmouth1967 aOn November petition
Robin,William, Richard, Sandra andthatdistrict court alleging

werein thatDarral Dixon were children “livingneglected they
care in that theirin an unfit home without parentsproper parental

subsistence, medical care and other carefail to provide proper
health, morals, and wellfor their petitionbeing.’’Thisnecessary

Kilburn,defendant Lee a worker for thewas casebysigned
An was issued the Ports-Division of Welfare. order of notice by

15, Arthurmouth district -court on November 1967 directed to
and No return service was made on this noticeDixon. ofShirley

20,set November as the date ofwhich 1967 hearing.
the fire the sent Rhode Island onDixons Richard toFollowing

15, 17, 53November 1967 and on November 1967 moved to
Street, Berwick, Maine,Main South with Robin and Sandra. It

Portsmouth,residents ofwereis that Newthey Hampshireagreed
17, Ber-until November 1967 and have been residents of South

wick, Maine since that date.
22,November the received a letter fromOn 1967 Dixons Lee

Kilburn them that there would be a on thenotifying hearing
Welfare’s DarralDivision of for of childpetition custody (the

27, 1967. Noin the Portsmouth on November mentionHopsital)
in letter also concerned the cus-made this that thewas petition

William, Richard, TheRobin and Sandra. Dixonsoftody ap-
at the with counsel and counsel therehearing acceptedpeared

the whichof named the fivepetition children.service Temporary
the five-named children was awarded to theof Divisioncustody

Welfare, the Probationpending by Department.of investigation
strike the service madeA motion to of subsequent toacceptance

award fiveof was denied. All children arethe custodytemporary
Welfare,in the ofthe of Division of four themcustodypresently

been delivered from outside of the State to the defendantshaving
the plaintiffs.by

that the district hadThe Portsmouth courtplaintiffs agree juris-
of thatdiction in the case Darral and the defendants theagree
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We are con-was without of William.courtdistrict jurisdiction
therefore, the of the Portsmouthwithcerned jurisdictionsolely

Richard, anddeliver Robinthe todistrict court to order plaintiffs
Welfare’sthe Division ofSandra to custody.

taken resi-is that because have upThe claim theyplaintiffs’
dence in threeMaine and removed the children from New Hamp-

even theshire, State has lostthis though plaintiffsjurisdiction,
a when the orderbefore New courtwere Hampshirepersonally

in Newclaim that theirwas entered. The appearanceplaintiffs
thewas for the sole of custodypurpose protectingHampshire

Darral, and the ofthe child in Newof Hampshire, acceptance
andthe all fiveservice of children participationpetition covering

ain five children does not conferon of the juris-hearing custody
none existed.diction where

of Newand the were residentsThe three children plaintiffs
17, of1967. The ofuntil November neglectchargeHampshire

No-was filed in the Portsmouth district court onthe five children
1967, RSA was filed on14, under ch. 169. Thisvember charge

residents ofthe and the children werea date when both plaintiffs
inand related to conduct New priorNew HampshireHampshire

Poulin,therefore, In reState, haddate. Thisthat jurisdiction.to
N. H. 458.100

to eitherRSA the court broad discretionary powers169:10 gives
the Division ofchildren in the ofthe custodyneglectedplace

underremain in their homeWelfare the children to ownor permit
a ofThis section contemplates continuity jurisdictionsupervision.

initiated,is a result both desirablethe court in which the actionby
ofif the State is assume theand to positionnecessary properly

withinto children fromparens protect occurringpatriae neglect
re Perham, 276; v.its See In 104 N. H.borders. Sheehy Sheehy,

N. H. 223.88

dismissed.Petition

All concurred.


