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Merrimack,
No. 5756.

&a.BankNationalMechanicks

v.

Clyde Parker, &R. a.Sheriff

8, 1968.MayArgued

29, 1968.MayDecided

E. EkstromD. Branch and EkstromRobert Harold {Mr.
andMechanicks National Bank Donnafor the plaintiffsorally),

Creech.

Smith& and Ernest Smith IIISanders T. (Mr.UptonUpton,
the sheriff.for defendantorally),

intervenor, Publicand for theRinden brief orally),A. {byPaul
of Laconia.Finance Corporation

aDuncan, a Pontiac automobileof 1964 byReplevinJ.
same,of a sheriffand the whoagainstmortgagormortgagee

anan attachment made inof the vehicle underhad possession
a inthe thirdintervenor hereinaction against partybrought by
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whose name the vehicle was at tire time of attachment.registered
Trial the Court Verdictfor tire defendantby Superior ( Griffith, J.).

$1,271.75.sheriff in the sum of All of lawquestions presented by
the of tire to certain andexceptions andplaintiffs findings rulings
to die verdict were reserved and transferred theby Presiding
Justice.

In 1965 Donna Creech resided inplaintiff with herEpsom
andmother older brother Crawford Creech. She was inemployed

Concord, and toundertook die automobde inpurchase question
at sale from a in Franklin.private To finance theparty purchase,

$1,800she borrowed from the bank her install-plaintiff giving
$2,080.44,ment in thenote sum of and a orsecurity agreement

chattel of the 4,automobile bodi under datemortgage of June
A1965. statement was fded with the town clerk offinancing

7,under date of 1965.Epsom Since the had noplaintiffJune
license, her brother Crawford drove theoperator’s car for her

it,when she had occasion to use to and from work in Con-going
cord or for other purposes.

heldCrawford the and insurance afor 1957 Pontiacregistration
4, 1965,and on he had this transferred to theregistrationJune

7, 1965,1964 Pontiac. On 4,effective as of his com-June June
insurance was transferredprehensive to die sameliability vehicle.

The was made to thepolicy bank as itspayable interestplaintiff
should and was with the bank.appear, deposited

In 1965 Donna Creech moved toSeptember, Concord. No
the use automobile,of thelonger she left itrequiring with her

brother, laterwho took it to Massachusetts with him. In January
1966, he Massachusetts,it in andregistered before March 10
he returned to his modier’s home in where his wife wasEpsom,

Crawford was indebted to the intervenor reasonliving. of aby
loan which antedatedpersonal the of the Pontiac. Onpurchase

11,March 1966 the vehicle was attached the defendant sheriffby
in an action the intervenor Crawford.by against

31,On March 1966 the vehicle was thereplevied by plaintiffs
herein, and sold.subsequendy

which the Donna testifiedPayments that sheplaintiff made
to the bank in 1965,andplaintiff July die noteAugust prepaid
to 1966. The of die saleJuly of the Pontiacproceeds were used
to the bank,indebtedness to thesatisfy the ofby payment
$1,271.75 20,on 1966.May

The Trial Court found that the Donna Creechplaintiff gave
to her brother Crawford “all die incidents of theownership [of
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automobile, and tliat as between her and an innocent third party-]
ain Crawford Creech she did not haveassuming ownership right

at time the writ.” It further thatof the of foundpossession replevin
the bank would be entitled to if it was entitled to pos-judgment
session at the time of to thereplevin. Subject plaintiff’s exception
the Court further found however that the bank did not have a

and was ato nominal to theright possession “purely party
action,action . . . that no have interest in thethey longer any

their loan on the Pontiac been in full.”having paid
The verdict returned was as follows: “Verdict for defendant in

$1,271.75the amount of on the basis that Plaintiff Mechanicks
National Bank had of at theno time ofright possession replevin
and no interest in case at time of trial. Verdict Donnaagainst
Creech, Plaintiff, above on that she Crawford Creechground gave
all incidents of ownership.”

The held the bank that itssecurity agreement by provided
debtor would be in default in the event of attachment of the col­

loan;lateral the and that default the bank shouldsecuring upon
have the remedies aof secured under the Uniform Com­party

382-A:9-503,mercial Code. See RSA 504.
It follows that when the automobile was attached on March

11, 1966, the bank as holder of the note had a tounpaid right
31,which was effective on March when tirepossession 1966

theautomobile was the timeplaintiffs. Although byreplevied by
of trial the vehicle had been sold and the toproceeds applied

debt,satisfaction of the the bank continued anto have “interest
in the case” virtue of its as itson bondby obligation principal

the sheriffto who the vehicle defendantfrom the sheriffreplevied
herein, conditioned to the action andprosecute pay any damages
awarded RSAthe bank. 536:4.against

Court,the verdict entered the Trial and the find-Accordingly by
that the bank had no to or interest in theings right possession,

suit must be set aside.replevin
The intervenor that the that the bank had noargues finding

to is because of the thatpossessionright supportable finding
Donna her Crawford “all the incidentsCreech brother ofgave

so that he could be found to be the owner of theownership,”
invehicle for the formalities ofevery respect “except arranging

However, Creech,the from the bank.” the title of Donnafinancing
at the time “formalities,”of these has not been Onquestioned.

4, $1,8001965 the bank draft the loan wasofevidencingJune
bank,endorsed her as to a Meredith aholder ofby priorpayee
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vendor, endorsedalsothe wholien the automobile given byupon
Creech theof the with DonnaAs a result transactionthe check.

interest underabank acquired securitypurchase moneyplaintiff
In orderCode. RSA 382-A:9-107.Uniform Commercialthe

interest, file athe bank was to financingits requiredto perfect
to bestatement, was a “motor vehicle requiredsince the collateral

Hollman, TheSeeRSA 382-A:9-302 Impact(1) (c).licensed.”
Consumer GoodsCommerical Code on FinancingUniformtheof

181, state-190. The5 N.H. B. financingNew Hampshire,in J.
7,filed on 1965.was dulyment June

that at the time in Newbe noted question Hamp­shouldIt
of title law which could behad no certificate controllingshire

Id.,and 4 See N. H. Com­RSA 3 b382-A:9-302 ( ) ( ) ( ).under
1,529; effectivements, RSA 269-A:21 (supp), Septemberp.

the of this statutewe no as to effectHence express opinion1968.
if it were applicable.

”that Crawford Creech later received certain “incidentsfactThe
name,title, in his did notand that the vehicle was registeredof

bank its constituted lien.to the of Bosendeprive validlyoperate
26;Larrabee, Labreck,v. 108 N. H.N. H. 492. See91v. Grimes

162;Owens,v. Minn. Annot. 18 A.L.R.201Co.Bolton-Swanby
813,2d 845.

remains, Thea new trial iswhether required.The question
as a under the Uniformnointervenor protection buyerenjoys

since as an creditor of CrawfordCodeCommercial attaching
Creech, as a in course ofit did not ordinaryqualify “buyer

after die of thebusiness,” and attachment was madeits filing
RSAthe bank. 382-A:9-307.statement Nationalbyfinancing

N. H. 386. On theBank v. 108 contrary, byShawmut Jones,
code, theof the uniform perfected purchaseprovisionexpress

the bank had over the “con­interest ofsecurity prioritymoney
which the intervenorinterest in the same collateral”securityflicting

themade to filingvirtue of its attachment subsequentacquired by
-­ -­RSA 4statement. 382­ A:9­of the bank’s 312( ).financing

in satis-held the bank has been soldSince the collateral by
secured, arisesindebtedness which it no occasionof thefaction

in before us. Thethe action plaintiffs’for further proceedings
sustained, isand the orderareexceptions

theJudgment plaintiffs.for

Griffith, sit;did concurred.not the othersJ.,


