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v.

Albert DeSchuiteneer.

3, 1967.Argued October

17,Decided 1968.July

Broderick, & Costakis T.(Elmer BourqueCraig, Bourque
thefororally ), plaintiff.

the defendant.brief and fororally),Emile R. Bussiere ( by

this case is whetherThe in s. 9-307questionPer curiam.
CommercialUniformof the Code 382-A:9-307(RSA(2)

between ais in its to transactionslimited(2)) application
a dictumand a for inconsumer seller consumer buyer. Except

Vera, E.v. 223 N. 2done case BankShawmut(National
several com-515 there is no case inspecific point, although)

with Code havementators familiar the Uniform Commercial
discussed the problem.

theIn reads as “In cases. follows:pertinent part 9-307(2)
... a takes a in­of consumer free of securitygoods buyer

terest even if he without ofknowledgeperfected buysthough
interest, histhe for value and for own personal, familysecurity

. the theor . . unless tohousehold purposes prior purchase
filed statement suchsecured has a coveringfinancingparty

as those that9-109 defines consumerS.goods.” (1) goods
“ fam­. . . are used or for use forbought primarily personal,

“ ””or are when heldhousehold Goodsily purposes. inventory
a S.lease. 9­-109sale orby person (who holds them for 4).
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in 9-­as defined s.that consumerThe bank contends goods
that theas in s. 9-307 means goodsand used (2 )109 (1)

words,Inthe hands the seller. otherin ofare consumer goods
the caseinthat s. 9-307 onlythe bank contends (2) applies

consumer, or for usewho has used goodswhere one bought
sellshouseholdor purposes,for personal, familyprimarily

forconsumer, who them hisanother per­those to buysgoods
thatcontendssonal, Defendantor household purposes.family

is to the samean source entitled protec­a frombuyer original
words, the defendantIn otheras from a consumer.tion a buyer

theof whether9-307that s. (2) applies regardlesscontends
an­a dealer oris fromtheconsumer obtaining goodsbuyer

other consumer.
In 1965 oneNovemberThe are summarized.facts briefly

Pontiac, Inc., lo-an automobile from CircleRusso purchased
aRevere, Russo conditionalMassachusetts. executedcated in

to Everettwas thewhichsales contract immediately assigned
underBank, in this requiredaction.National Paymentsplaintiff

andnever made Russosales contract were bythe conditional
he hadwhichdisclosed that the credit referencesinvestigation

towas unablefictitious and the bankwere substantiallygiven
Bed-indefendantIn December 1965locate Russo. purchased

Saia, whoford, the automobile from oneNew Hampshire
Motors locatedas an of Prudentialhimself agentrepresented

checkBoston, was made payablein Massachusetts. Payment by
theIt was thatthe of Prudential Motors.to order agreed

salesof the existence a conditionalhad no notice ofdefendant
isuse. There nothat forand he familycontract purchased
auto-of as to how thein the statement factsindication agreed

Saia.tofrom Russomobile got
filed statements onThe National BankEverett financing

Concord, New1, the of State inwithMarch 1966 Secretary
Manchester, Newthe clerk of Hamp-and with cityHampshire

inwas never recordedshire, the conditional sales contractbut
thethis toThe bank action replevyMassachusetts. brought

a for theGrimes, entered verdictThe Court ( J.)automobile.
|3,300 date ofof interest fromthe amount withdefendant in

to theseizure, and rulingsexceptions findings,the plaintiff’s
aside itsits motion to setand the denial ofand verdict to

and transferred.verdict were reserved



114

As out in 1 and 2 in the commentspointed to s.paragraphs
9-109: “The classification is ingoods] important many[of

relevant,situations: it is for in theexample, determining rights
of who from a debtor apersons buy togoods subject security
interest .... The classes of are(section 9-307) mu-goods

exclusive; the same atcannot the same time andtually property
as theto same be both andperson forequipment inventory,

. . . can fall into different classes atexample differentgoods
times; a radio is in the hands of a dealer andinventory con-

”sumer in the hands of a Ashouseholder. the use of thegoods
the in which the fall alsochangesgoods category maygoods

Gilmore,1 Interests In Personalchange. s.Security Property
12.3 “It will be observed that the definition of‘con-(1965).

’sumer used in Art. 9 does notgoods depend upon physical
characteristics of the The in the defini-goods. pivotal language‘ ’is used Thus,tion or for use. itbought is the function which
the are areor togoods performing being purchased perform

” Strasheim,which is crucial. Art. 9 Of The Uniform Commer-
cial As ItCode Relates to Secured Transactions In Which The

IsCollateral Consumer Goods Or L.43 Neb. Rev.Equipment,
826, 828 (1964).
Commentators familiar with the Uniform Commercial Code

have “Adiscussed s. 9-307 security(2): purchase money
interest in whichconsumer is but unfiled isgoods perfected

to defeated a faith ofsubject being by good consumer-buyer
” Vernon, Priorities,athe from consumer-seller. thegoods

Code,Uniform and 4Commercial Consumer B.C.Financing,
Ind. & Comm. L. Rev. 531 That hass. 9-307 its(1962). (2)“limitations is from theapparent Thequotation:following pur-

inchase-money interest consumersecurity goods, perfected
without does have itsfiling, limitations. While good against
creditors, encumbrancerssubsequent and in it willbankruptcy,
fail if the consumer sells thepurchaser to agoods subsequent

consumer words,Ingood-faith otherpurchaser. the automatic
so far. Ifperfection the securedonly goes wants theparty

greater perfection against subsequent he mustpurchasers, go
to the trouble ofgreater Whether the securedfiling. party

is, course,wishes to do this of a decision basedpractical on
the value him,of the collateral to his estimation of the likeli-
hood of its sale at consumer,second hand to another the

creditworthiness and,of thegeneral debtororiginal perhaps
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” Kripkeextended.of creditamountthe dollarmost important,
A toPracticalFelsenfeld, Transactions: ApproachSecured&

168, 175Code (1959­ ).CommercialUniformof theArticle 9
his interesttohas an protectoptionthe secured partyOf course

)­­(2­9-307under s.the consumer buyer by filingeven against ­ .“386, AN. H. 388.v. 108BankShawmut Jones,National
thewho collat­debtor buysfrom a consumerconsumer buyer
value andinterest fortheof securitywithout knowledgeeral

. . . willor household purposeshis own familyfor personal,
who wantsThe secured partythe secured party.overprevail

obtainclaims of those purchases mayagainstprotectionlegal
”filing. iiby Davenport Henson, Transactionsand Securedit

1966­73 ).(­
the of consumer goodsprotects buyerSection 9-307(2)

withoutusefor his ownanother consumer personalfrom
and takesinterest sucha buyerof perfected securityknowledge

interest unless the securedthe partyfree of securitythe goods
9Articlefiled under s.has 9-307(2). Coogan,previously

Code: Priorities SecuredCommercial Amongof the Uniform
838,lien” 72 Harv. L.The Rev.and 848“FloatingCreditors
commen­similar views are held other1959­ by). Substantially(­

Gilmore,2 Interests In Personal s.Propertytators. Security
& Secured1716 Vagts,26.12 (1965); Coogan, Hoganp.

Hawkland, A2 Trans­Under UCCTransactions s. 7.02 [4];
The Uniform Commercial Code 780Guide To (1964­ ).actional

Vera,v. 223dictum in BankSee also the ShawmutNational
515, one2d 518: “We assume that s. protectsN. E. 9-307(2)

consumerfor his ownwho personal purposes,innocently buys,
even iffrom a dishonest consumer-purchaser,directlygoods

”are a interest. Seetothose subject perfected securitygoods
Codeand Manual of Uniform CommercialStickells Everberg,

94-95 (1968 supp ).9.114s. pp.
facts states that the defendantstatement of pur-The agreed
Saia “who himself asthe automobile from representedchased

” The in his briefPrudential Motors. defendantofan agent
in the of facts to“he did not intendthat stipulation givestates

thethat the defendant in fact carpurchasedthe impression
“”dealer while he have heforfrom may thoughtany existing

”a a dealer the were otherwise.car from factswas purchasing
the defendant wasThe trial on the use to whichconcentrated

the sellerrather than on the use to whichtheputting goods
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Saia was the to the ofputting goods. According interpretation
authorities,s. the the must be9-307(2) supported by goods

consumer in the hands of both and seller in ordergoods buyer
to fall under Theres. is no inevidence the9-307(2). agreed
statement of facts to the conclusion that the automobilesupport

Saia,was consumer in the hands of isnor there evi-goods any
dence that Saia was anot dealer’s from which it couldagent,

that Saia was abe inferred consumer. Saia’s as aidentity
dealer’s or as a consumer was not considered to be im-agent

trial,at the time of the therefore this caseportant must be
remanded afor determination of Saia’s and aproper identity
classification of the automobile either as or consumerinventory

in the hands of Saia.goods
Plaintiff took to the Court’s that it had theexception ruling

burden of title in the action of Theproving replevin. exception
True,is 220;overruled. v. N. Stevens,27 H.Taylor Moore v.

404;42 N. H. Cutter,Shawmut v.National Bank 105 N. H.
206, 208. The Trial Court the aslaw to thecorrectly applied
burden of of title which s. in noproof 9-307(2) way changes.
Title is an issue to be decided from the issue ofseparately

interest Sees. 9-202.security preferences.

Remanded.

Grimes, did not sit.J.,


