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Hillsborough,
No. 5693.

CompanyAetna Insurance

v.

Motors, & a.State Inc.

3,Argued April 1968.

17, 1968.JulyDecided

Devine, Millimet, & andStahl BranchMcDonough, Robert
A. Backus Backus for the Aetna In-orally), plaintiff,{Mr.
surance Company.

McLane, Carleton, & andGreene Brown R.Graf, fames
defendant,for the StateMuirhead Muirhead orally),{Mr.

Motors, Inc.

Nourie, Sundeen, & theJVassikas for defend-Wiggin, Pingree
Co.,ant Cab filedAmerican no brief.

Lampron, Petition for declaratory judgment brought byJ.
insured, Motors,Aetna its State to determine theagainst rights

anof the to action American Cabparties relating brought by
the insured. before resulted inagainst Hearing Loughlin, J.

and a decree that Aetna was not torulingsfindings, obligated
defend or in this action. State Motor’spay any judgment
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its denialof certain requests,theto Court’s grantingexceptions
others, as to the Court’sas wellrule onand failure toof some

reserved and transferred.decree were
16, 1965, an actionCab, broughtAmerican on January

28,its onon FebruaryState Motors based purchase,against
sedan auto-door1964, “six Comet ‘404’ fournew 1964of

” Statethatthe allegesThe of declarationmobiles. first count
thatAmerican CabtomadeMotors representationsnegligently

fact,cabs, in wereas taxi whichfit useablecars were andthese
transmissions,clutches, and otheruntrue, theand in thatfalse

andunfit, requiredwereof these cars impropercomponents
made cer-that State MotorsThe second allegescountrepair.

were breached.automobiles whichwarranties thesetain about
re-andCab seeks for repaira result AmericanAs damages

costs, time, business, busi-loss toof of injurylossplacement
and other losses.ness inconveniencereputation,

Statehad issued tothe in Aetnaperiod question,During
“ ” each oftwo PolicyMotors consecutive Garage Liability

this case. Theall material towhich was identical in respects
arewe concerned iswith whichrisk covered thereunderonly

the following:
TheI . . .“Part Damage Liability.Coverage PropertyB—

the sums thewill behalf of insured all whichonpaycompany
shall as be-insured become toobligatedlegally pay damages

. . .of . . . caused accidentcause damage arisingproperty by
hazard, isof the for which insuranceout garage operations

declarations;as the and theafforded indicated in company
toshall have the and defend suit theduty againstright any

terms of thisinsured under theseeking damages payable pol-
even if areof the of the suitany allegations groundless,icy,

false or fraudulent” (emphasis “Garage Operationssupplied.)
Llazard or use of thethe maintenanceownership,[covers]

for the of a and allpurposes operationspremises garage,
thereto,or incidental hereinafter'callednecessary oper-‘garage

’”ations.
’The contains the definitions: meansfollowingpolicy garage

”;. . .an automobile sales repairagency, shop “‘property
means to ofor destructioninjury tangibledamage’ physical“ ‘ ’”; includes . . for loss. of useproperty damages damages

”of property.
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in-the notrisks to which does applyof policyExclusions
“ assumed insuredthetothe ( a) liability byclude following:

a of... warrantycontract or exceptunder agreement,any
to to goods,or property anyproducts;” “(i) damdgegoods

sold,manufactured, handled orthereofor containersproducts
the named insured if such damagedistributed propertyby

therein at the timea conditionresults from existing possession
theof such or containers is togoods, products relinquished

”thereof.purchaser
State Motors conceded in its brief that because ofproperly

the Aetna does it itsexclusion not cover for own(i) policy
or costs to these automobiles. S. L.replacement Rowlandrepair

& Co.,v. St. Fire Mar. 434 P. 2d 725Const. Co. Paul Ins.
Co.,v.Hauenstein Indent.(Wash. 1967); Saint-Phul-Mercury

354, 356;242 Minn. & v.St. Paul Fire Marine Ins. Co.
Co., 361,F. 2d Cir.Grain 365 368 (8thNorthern 1966);

Co.,v.Bowman Steel Lumbermens Mutual 364Corp. Casualty
F. 2d 246 Cir. 1966­ v.(3d ); Bundy Tubing RoyalCompany

151,298 F. 2d 153 6th Cir. 1962­Indemnity (­Company, ).
maintains, however,State Motors that it is nevertheless cov-

others,ered Cab,for to such as American whichdamages
result from to these cars. In facilitateorder toproperty damage
consideration of this contention it would be useful restateto
the material terms of Aetna’s and the claims madepolicy by
American Cab which the must be measured.against policy

320, 321;Lumbermen’s &c. v.Co. 90 N. H. OhioMcCarthy,
v. 44Cas. Ins. Co. N. 504.Flanagin, J.

Aetna to on behalf of State all sumsMotorsagrees pay
which State Motors shall become to asobligated pay damages

for loss of because(including of dam-damages use) property
which means to or ofage ( destructionphysical injury tangible

caused accident out Stateproperty) by of Motors’arising
that is the maintenance or usegarage operations, ownership,

of its thefor aof sales andpremises purposes garage ( agency
and allrepair or incidental theretoshop) operations necessary

which includes under a of orliability warranty goods products
exclusion but not a( caused condi-(a)), property damage by

in suchtion or at the time is re-productsgoods possession
theto thereoflinquished exclusionpurchaser ( i).

American Cab insured,claims the Statedamages against
Motors, costs,for and time,loss of lossrepair replacement of
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andbusiness, otherto business inconveniencereputation,injury
mis-a andfrom breach of negligentwarrantylosses resulting

which, theState because of unfitnessMotorsbyrepresentation
taxicabs, inuse resulted clutch andfor asthe cars soldof

cars to be re-thesebreakdowns which requiredtransmission
beand other material toand suppliedpartsadjusted,paired

cars fit con-order to make these inand in workingreplaced
dition.

thethe the issue of whetheraside for propertypresentLeaving
accident, hascaused beenclaimed was recoverybydamage
similar forin instances underallowed physicalmany policies

itself,theto other than productdamage tangible property,
in the the insured.a defect fromboughtcaused by product

manufactured the insured defec­When house provedsiding by
tive, in marketwas allowed for the diminution valuerecovery

ato such defective to it.caused building by appliedsiding
Co.,v. 364Steel Lumbermens MutualBowman CasualtyCorp.

246 Cir. was theF. 2d for(3d 1966). Recovery permitted
caused to Venetian blinds to which the manufacturer’sdamage

thehad beendefective paint byapplied purchaser. Pittsburg
Co.,v. & Cas. 2dGlass Co. 281 F. 538 Cir.FidelityPlate (3d

theWhere defective manufactured insured1960). tubing by
used as of radiantwas by part heatingpurchasers systems

homes,in forinstalled was admitted dam­which they liability
leaks theto household caused water inbyages furnishings

v.system.heating Bundy Tubing Company Royal Indemnity
insurer,2dF. 151 Cir. The a298 of(6th 1962).Company,

doors,aluminum was held not liable for themanufacturer of
andof defective doors their orexpense handling replacements,

of andfor loss will sustained thegood by purchaser,profits
held liable for in which werebut was to houses theydamage

Smith,& v.Geddes Inc. Indem.placed. Saint-Paul-Mercury
Co., 51 2d 558. was allowed theCal. also againstRecovery

a of in theinsurer of distributor for diminution marketplaster
caused of defectivevalue of the use thisbuildings by plaster

his v.the or contractor. Saint-Paul-­Hauensteinpurchaserby
Co., 242 354. the marketIndem. Minn. Where valueMercury

as a the useof a was diminished result of of dis­building
and exteriorfaded blocks was alsocolored recovery permitted

&v.therefor. Block WesternDakota CasualtyCompany Surety
5)­132 W. 2d 826 1­N. 96­Company, (D.S.D. .
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The above cases establish that be hadclearly recovery may
value,for in marketdiminutionproperty damage, including

which result to other than themay tangible property property
the insured as afrom result of contact withpurchased such

or from the insured which begoods products purchased may
defective or unfit. confirm the anof illustrationThey validity
in defendant’s brief that if State had aMotors sold car ato

salesman who carried his cloth thereintraveling goods samples
and abecause of defective inclutch the car when hotpurchased

wasoil on the the salesman couldspewed recover forsamples,
the to hisdamages samples.

However, the terms of the Aetna in this caseby dam­policy
for loss of use as well as relatedages claimeddamages by

American Cab must be because of to de­orphysical injury
struction of other than totangible property property damage

or soldany goods State aproducts Motors toby purchaser
which results from a condition therein at the time theexisting

tookpurchaser of the Unlesspossession such non-ex­goods.
cluded orphysical destruction ofinjury oc­tangible property
curs no such as for loss usedamages of are covered orby
recoverable under the terms of the Smith,&Geddespolicy. Inc.
v. Co., 558;Indem. Cal. 2d Aetna51Saint-Paul-Mercury
Ins. v. Hottel,Co. Inc.,W. 289 F. 2dHarvey 457 C. Cir.(D.­

29A Am. Insurance, 1360,1961); 475,Jur., 476;s. Ins.pp.
668,L. 669. The Trial Court found and ruled(1954) thatJ.

“No within theproperty damage of the ismeaning policy
defects in certainalleged except automobiles sold the in­by

sured and such is excluded thefromdamage Exclu­policy by
”sion We hold this and(i). finding ruling proper.

State Motors thatargues even if italternatively could be
found that this does notpolicy claims,cover theclearly alleged
a reasonable in theperson of the insuredposition would be so
confused and misled the that if heby understood it atpolicy
all, he would believe he was covered.

It is true that the has beenopinion here and else-expressed,
where, that a “is onegarage liability of the mostpolicy com-

andplex, understood,leastperhaps forms in useliability today.
Its iscomplexity attributable to thelargely breadth of cov-

” Peerlesserage. Gould,Ins. v. 134, 137;Co. 103 N. H. Mor-
rison v. Co.,Anchor 707, 708,53 Wash. 2dCasualty 709.
However it bealthough difficult for anmay untrained layman
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itself,written, that, inthe nature of coveragesto understand
insurer.thethe risk undertaken bynot warrant distortingdoes

Practice, “If com­Law and s. 4508.Insurance7A Appleman,
an im­and ofsolvent servingare to continue capablepanies

interest, themselvesmust carefully protecttheypublicportant
and for which nohave not coveredrisks which theyagainst

” v.them. Co.have been to Peerless Insurancepremiums paid
76,H. 79.105 N.Clough,

in this state hasthe the rule longa likeIn situation present
a in theas wholeshould be consideredthat thebeen policy

as a reasonableandcircumstances interpretedof all thelight
insured would understand it.of thein the Hoytpositionperson

Tickler,242, 243;H. v.92 N. Lalosv. Insurance Company,
292, it is fair toHowever in so interpretH. 295. doing103 N.

a more than casual ofin the of what readingthe lightpolicy
insured.reveal to anwould ordinarily intelligentthe policy “ ”us that a entitledIt seems to Garage Liability Policypolicy

to or de-forwhich physical injuryLability coverageprovides
sold causedbut not toof productsstruction tangible property,

accidentat time of causeda condition therein bydelivery,by
maintenance or use of thearises out of thewhich ownership,

and allthe of a neces-for operationspurposes garagepremises
thereto, which does not excludeincidentalor liabilitysary

not,not, to ana and shouldunder would conveywarranty,
a thatinsured who suchpurchased policyintelligentordinarily

ais for losses which customerthe carrier insuringliability
failed live to the claimsif the sold tosuffer product upmight

insured,it a salesman of the or to stand un-made for upby
it andwhich the indicated would didder the use purchaser

Co.,it. See v. St. Paul Fire Ins. 108 N. H.make of McCaffrey
373, 375.

it isview of the result reached to consider theIn unnecessary
Trial Court’s and that “none ofof the finding rulingpropriety

in thein the declaration action isthe originaldamage alleged
‘ ”’ theaccident within the ofcaused meaning policy.by

overruled.Exceptions

Griffith, sit; thedid not others concurred.J.,


